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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


) 

) 

) No. 75-4145 
) 

) 

) 

) 

) 

) 

) 


WNCN LISTENERS' GUILD, 

Peittioner, 
v. 

FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 
Respondents. 

STARR WQIV, INC., 

Intervenor. 


CERTIFIED LIST OF ITEMS COMPRISING THE RECORD 


1. Petition of WNCN Listeners' Guild (with Exhibits) , filed 
September 23, 1974. 

2. Motion for Stay , filed September 23, 1974 by WNCN Listeners' 
Guild. 

3. Letter of September 27, 1974 (with Exhibits) from Starr 
WNCN, Inc. to Vincent J. Mullins. 

4. Letter of September 30, 1974 (with Exhibits) from WNCN 
Listeners' Guild to Vincent J. Mullins. 

5. Letter of October 3, 1974(with attachment) from Benito 
Gaguine to Arthur Ginsburg. 

6. Letter of October 3, 1974, from William B. Ray to WNCN 
Listeners' Guild. 

7. Opposition to Petition of WNCN Listeners' Guild , filed 
October 4, 1974 by Starr WNCN, Inc. 

8. Letter of October 10, 1974 (with attachment) from Howard 
•7. Braun to Arthur Ginsburg. 

9* Reply of W NCN Listeners' Guild to Opposition of Starr 
WNCN, Inc ., filed October 21, 1974. 












10. Application for Commission Review of Broadcast Bureau 
Fairness Complaint Decision Under Delegated Authority 
and Immediate Relief , filed November 4, 1974 by WNCN 
Listeners' Guild (with Exhibits). 

11. Letter of November 5, 1974 (with attachment) from Frank 
W. Lloyd to Vincent J. Mullins. 

12. Motion for Extension of Time to Oppose Application for 
Review , filed November 15, 1974 by Starr Broadcasting 
Group, Inc. 


13. Letter of November 18, 1974 from Charles M. Firestone to 
Vincent J. Mullins. 

14. Opposition to Motion for Extension of Time , filed 
November 22, 1974, by WNCN Listeners' Guild. 

15. Memorandum Opinion and Order by Chief, Broadcast Bureau, 
released December 5, 1974. 

16. Petition for Extension of Time , filed December 12, 1974 
by Starr WNCN, Inc. 

17. Letter of December 19, 1974, from Kristin Booth Glen, et 
al. to Vincent J. Mullins. 

18. Opposition of Starr WNCN, Inc, to Application for 
C ommission Review of Fairness Complaint Decision , filed 
December 23, 1974. 

19. Reply to Opposition to Application for Commission Review 
of Fairness Complaint Decision filed January 6, 1975 by 
Kristin Booth Glen, et al . 

20. Letter of January 7, 1975 (with attachment) from Frank 
W. Lloyd to Vincent J. Mullins. 

21. Petition to Deny , filed February 4, 1975 by WNCN 
Listeners' Guild. 

22. Opposition to Petition to Deny , filed February 20, 1975, 
by Starr WNCN, Inc. 

23. Repl y t o Opposition to Petition to Deny, filed April 10, 
1975 by WNCN Listeners' Guild. 

24. Memorandum Opinion and Order, FCC 75-539, released 
May 16, 1975. 
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EXPLANATION OF APPENDIX 

The Appendix follows the Certified List of Items 
Comprising the Record with two exceptions: 

1. For purposes of clarity, the original fair¬ 
ness complaints (letter and telegram) are 
included at the beginning, before the first 
item on the Certified Listj 

2. Where major pleadings are included on the 
List, we have included only those portions 
of the pleadings which involve the Fairness 
complaint. All exhibits referred to in the 
pages we have included are also attached 
unless otherwise noted. 
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Exhibit B 


F R A N >\ LLOYD 

CITIZEN COMMUNICATION CTR, 1 9 1 <1 SUNDERLAND PL NORTHWEST 
WASHINGTON DC 20036 


(THIS IS COPY OF TELEGRAM SENT TO ROGER STARR, PRESIDENT, STARR 
BROADCASTING CO, 2 WEST a5 ST, NEW YORK NY 10036) 

GENTLE'-it n l FOk THE PAST T*0 WEEKS I HAVE HEARD EDITORIAL PRONOUNCEMENTS 
BY f R wlLLIAM bwCKLEY JR, MS El.ISE TOPAZ, AND OTHERS AT A FKEQUANCY 
APPR0ACnI(• G 1 PER HOUR, PRESENTING STARR BROADCASTING'S POSITION 

on the public matter of w\cn programing, as spokesman for the orgaizatio 

N KNOrN AS THE MiCN LISTENERS GUILD, I HEREBY REQUEST AN OPPORTUNITY 
TO REPLY TO Those EDITIORIAL STATEMENTS. 

A REPLY "AY EL ADDRESSED TO ME AT MY HOME AT 51 OLD HlGHhAY WILTON 
CT oc97 OR (AFTER FRIDAY) TO THE WNCN LISTENERS GUILD AT 663 5 
AVENUE Re* YURK CITY 10022. CORDIALLY, 

MATTnt* C EDWARDS 

4 

09:04 tDT 
M G * S h T tiSA 
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Exhibit A 


S cpto mb 3 r 12, 19 Y4 


Hi*. Paul VJacbsruth 
Station Manager, WNCIJ 
2 Uest 45th Street 
Hew York, If. Y, 10035 

Dear Hr. \\n c h an i th: 


I an writing on behalf of ny client. The i’liCN 
Lie toners Guild, with regard to the tele gran sent to 
your station on Tuesday, Sept-:...her 10th,‘"by Mr. Matt 
Edvards on the organisation's? behalf. A a hr. Edvards 
has received no reply to date, I can only assume that 
the telegram was lost in the general flood of vail, 
which I am ru.ro you r.ro receiving. I would like, how¬ 
ever, to call your attention to this moot urgent matter 
and to eli cit your ivmediate response. 

Over the pest two wec.ke, on a virtually hourly 
basis, lie. William U-cklcy and various >■ here of ri.’CH's 
staff, have been presenting taped editorial announce; ruts 
with regard to the future of Elation VlMi. Obviously, 
this issue is of the rt ioct i; portanee to the station's 
listeners and to the public of this city as well. These 
announcements present only one side of the issue, i.e., 
that the classical music format is not <conomicaily viable 
for a commercial station and that the only way to retain 
the unique programming which V.'KOiJ has previously employed 
is through the kaans of a lictc-ner-cponsorod station. Ho 
consideration whatsoever has beer, given to other alterna¬ 
tives, tome of which, of course, wight seem in the short 
tc.vr so be detrimental to the ownership of the station, 
but certainly to the public's good. 

There has been no indication that V.T.Cil has afford¬ 
ed or plans to offoru rn opportunity for merentetion of con¬ 
trasting views by any persons. The HUGH Listeners Guild Id 
co .posed of many members of UNCII'c listening nublic who take 
a strong interest in the future of classical music on the 
present broadcast band. This organisation is ready and will¬ 
ing to provide a responsible r.on or.o< 'on for view’s which con- 
treat rather substantially with the* caitoiinl position the 
station hue heretofore taken. 






A 


6 


- 2 - 


Under the general fairness doctrine, it seems 
clear that the listeners guild should be permitted time 
to state xtc position. Since failure to abide by the 
fairnc-rs doctrine vjould normally affect the likelihood 
of licence renev;al in 1975 > I can only assume that your 
failure to respond to this entirely legitimate request 
has been an overnight which will be promptly rectified. 

Please let me heal’ from you at your earliest 
possible convenience. 


Very truly yours. 


KRISTIN LOOTK GLEN 


j r* . y;.Q 
J J i 1 o 


i"*y 


Lana 


cc: 


Mr. 

Civ, 


Eilliam Buckley, Jr. 
i:cman, St err Broadcasting 


Corp. 


Cit 5 v.ons Co-..': v.uiication Center 
191^ Sunderlend Place K.W. 
Washington, JKC.20036 

4 

Federal Communications Commission 
C omn1aint Division 
1919 M Street lf.W. 

Washington, D.C. 










PETITION OF WNCN LISTENERS' GUILD 
Dated September 23, 1974 


Pages 21-22,49-52,62 

Exhibits C-4 
C-5 
C-12 
C - 14 

J-5 (with attacments) 
J-ll (with attachments) 

J-13 
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While enthusiasm for the pledge campaign orchestrated 
by Mr. Buckley arose early and absorbed the attention of most 
protestors, a number gradually became discontented and dis¬ 
enchanted, with "Save WNCN". Val Adams, whose well-known 
column on radio appears in the N.Y. Daily News , was the'first 
to poi,nt out in print i^bafcj„the only evidence available to the 
public on WNCN's financial condition was a vague statement 
from Starr that it is losing money. Adams, while not 

questioning Mr. Buckley's sincerity, noted that the pledge 
campaign, "Was an interesting way for him to try to get all 


those protestors off his back." N.Y. Da i ly News . Sept. 1, 

1974, annexed as Exhibit C4. 

On September 10 Byron Belt, Critic-at-Larce for the 
prestigious Long.,Island Press, labelled the "Save WNCN" campaign 
"a master-piece of side-stepping the issues" and said it was 

diverting the public's attention from it? rights to petition 

% 

the F.c.c. for public hearings on the format change. Long 
lpJjyi c l_Prcss, Sept. 10, 1974, annexed as Exhibit C14. * 

That day a group of WNCN listeners did organize to 


seek a.stay of the format change pending full public hearings 
before the F.C.C. The group held a meeting, formulated 
objectives, approved proposed legal tactics, elected officers, 
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authorized the sending of a telegram to Starr demanding that 
time be provided under the Fairness Doctrine to reply to the 
editorials broadcast by licensee directors and station personnel 
for "Save WNCN", and apx^roved a constitution in principle. 

Thfe group adopted the name of WNCN Listeners' Guild. 

i < 

With the assistance of the Standby Committee to 
Save|WNCN, a separate group initially. ;formed to assist in 
the "lave WNCN"effort but whose members became disillusioned 
by Iidckley's activities on Starr's behalf/ (see, e.g. 

Charles Roth Aff., Exh. Jll,) the Guild has 

distributed petitions by which the public can make known its 

J/ 

demand for public hearings on the format change; has 
coordinated its efforts with groups of listeners in New Jersey 
and Connecticut who are similarly organizing; and has prepared 
this petition. 

As a result of the dubiousness of Starr's motives, 

2 / 

the apparent ineffectuality of the "Save WNCN" proposal, end 
of awareness of the efforts of the WNCN Listeners' Guild ana in¬ 
creased awareness of the efforts of the WNCN Listeners' Guild and 
more sophisticated as to the tactics of Starr and Mr. Buckley 
and increasingly aware of the manner in which they have 

• • 

_!/ Additional petitions are presently being circulated and 
will be promptly forwarded fo the Commission when returned 
to the Listeners' Guild. Some have already been sent by mistake 
directly to the F.C.C.. Sec supra at p. 3, n. 1 . An early 
sampling of those received by the Guild is attached as Exh. s. 





AU By Withholding listener mail at this critical time, 

4 

Starr has seriously impeded that public participation in the 


9 * 
licensing process required by law and encouraged by the Com¬ 
mission. The failure to maintain the required files, an' 3 
peimit public inspection thereof,is a serious violation of 
Commission Rules requiring the sanctions of §312(a). 

(k) .Vi_olntions of the Fairness Doctrine. 


i 


One day after his announcement of the proposed format 


changer Starr's Chairman, Buckley, was on the air describing a way 

. ' i . 

the" way in which the format could be saved. His "Dlan" for a 
listener-sponsored station on another channel was presented as 
the only alternative to a total loss of WNCN's classical pro¬ 
gramming to the listening public. This, as the instant petition 
demonstrates, was clearly not the only alternative. 


_1/ The letters would have given 
about the decree and numbers of 
which we would have specifically 
Further, they might well have fa 
in contacting others in the comm 
supported the instant petition by 
signing the attached petitions. 


Petitioners vital information 
public protest — information 
presented to the Commission, 
cilitatcd Pe t i t i or.ers ' efforts 
unity who would have directly 
writing to the F.C.C. or 





; ah. 

Therecifter Buckley and two of Starr’s employees 
broadcast tapes (transcriptions of which are attached as Exhibit 
K) continuing this clear editorializing on virtually an 
hourly basis for more than two weeks. These tapes were entered 
in tlje station's programming logs as "Editorials," .Robert J. 
Schack. Aff., supra , Exh. J13. 

The format change was clearly an issue of great im¬ 
portance! to WNCN's listening public and one in which that 
I 

public had already displayed enormous interest. Literally 

l 

hours of the station's program time were filled with the clear¬ 
est imaginable example of licensee editorializing in its own 

A/ 

behalf, . • . 


The station transfer proposal which Starr's agents 
editorialized on using WNCN's facilities could not but benefit 
the professional reputations of Starr and its chairman and 
redound to thei^ financial benefit, whether or not the proposal 

was sincerely propounded, whether or not it ever is implemented. 

/ / 

As noted above, Starr and Buckley were initially 

% 

the objects of almost universal acclaim for their proposal 
and would have received credit for their altruism if it did 

9 

or.didn't go through, if the enthusiasm and loyalty of WNCN's 

1 / As the 19-19 Editorializing Re por t, stated, "Radio stations should 
not be used for the private interest ... of the particular 
persons who have been granted licenses, but in a manner which 
will serve the various groups which make up the community", 

29 Fed. Reg. 10422 (1964). See In re Springfield Television 

Br oad castin u Co. , 4 R.R. 2d 601 (1965) (particular duty to air 

contrasting view when licensee is personally involved in thfi 
controversy. 






12listeners had not led then to analyze intensely the background 
of the format change and the feasibility of the station 
transfer proposal. See Statement of Facts, supra . pp. 17-2:. 

By diverting WNCN's audience into a pledge campaign 
and away from the F.C.C., Starr and its stockholders, such 
as Buckley, were immediately saved legal costs and profited 
by an unusually large upswing in their equity. 

s stock, which had fallen 17.5% to an all 

i 

year, low in the week before Buckley's announcement on the 
format change. Broadcasting., Sept. 2, 1974, supra , Exh. C 5, 
was one of the few electronic media stocks to rise when it 
gained 12.12% in the next week. Broad casting , Sept. 9, 1974, 
annexed here as Exhibit C 12. 

Such a turn-around would not have been possible 
if petitions such as the instant one had already been sub¬ 
mitted to the Commission. 

If, of course, petitioners had been completely 
misled by the editorials of Starr's agents into believing 
there was no alternative to the station transfer proposal, 
then the realized pecuniary benefits to Starr and its owners 
would have been even greater. 

Directly and indirectly the editorials broadcast 
on WNCN improved the financial standing of Starr and its 
stock holders. 


•- t 





Under the Commission's longstanding rules and policies, 
which have benn fully affirmed by the U.S. Supreme Court, 
such licensee editorializing places on the licensee an af firm a- 
tive duty to seek out and present contrasting viewpoints iibout 

1/ 

any issue on which it lias editorialized. 

I 

To date, Starr has not sought out or presented 

\ 

conflicting views. On the contrary, despite Petitioners' 
specific and repeated requests for an opportunity to supply 

I - 2/ 

a responsible spokesperson to present such a view, .see Kristin 
Booth Glen Aff., Exh.JS, Starr has totally refused to present 

I , it: -‘ 

any views — other than its own -- about this crucial, con¬ 
troversial issue. Such-a clear and willful violation of the 
Commission's Fairness Doctrine, particularly as it appears 
designed to circumvent other rules and regulations and policies 

3/ 

of the Commission, clearly requires the imposition of sanctions, 
including a revocation proceeding. 

1 / See Red Lion B roa dcas tin g Co. v. F.C.C. , 395 U.S. 367, 377-8 
(1969); In re SPrj jTc^r iel d T- levi si on Broadens ti n<s Corn ., 4R.R.2d 
681 (1965) . See also In re Pennsylvania Ccrrm . uni ty Antenna As s *r. , 
Inc ., 6 R.R. 2d 112 (1965) 

2/ i.e., that the format change should be subject to public 
hearings held by the Commission, and that listeners had the 
alternative of requesting the Commission to hold such hearings. 

3/ Petitioners have simultaneously requested a stay preserving 
the status quo on VTKCN. This is particularly warranted to enable 
the New York listeners to receive a balance to WNCN's two weeks 
of near-constant editorializing on this controversial format 
change. 
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CONCLUSION & PRAYER FOR RELIE F . 

For all of the above reasons. Petitioners pray 
that Starr's license £o operate station V7NCN be revoked or, 
in the alternative, that the Commission order Starr to file 
an immediate license renewal application, that a hearing 
be held to determine all of the substantial and material 
disiJ.itcd factual issues raised herein and supported by 


a.rfijJovit and other specific evidence, and that all other 
appropriate relief be granted, including an immediate 
Fairness Doctrine remedy and protective order for public 
file materials. 

In addition, in order to save petitioners and all 
V7NCN listeners from the irreparable injury which they will 
suffer if V.’NCN's format is changed on October 5, and to 
maintain the jurisdiction of the Commission and the courtsato 
effectively determine the issues here raised. Petitioners 
pray in a separate motion, filed herewith, for an order 

staying the proposed format change ..until such determination 
may reasonably be made. 

Respectfully Submitted, 

. ' The V.’NCN Listeners Guild 

. 663 5th Ave. 

NYC, N.Y. 10022 


% -i 
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EXHIBIT C5 


BROADCASTING 9/2/74 


Changing format*. Starr Broadcasting Group’s WNCN(FM) 
New York, classic.;l-music station tor I 7 years, will sv.itch to 
pop music format under new call letters, WQiVU M). be- 
cause expenses have exceeded income over past I S months, 
according to Starr chairman. 'Vdliarn F. Bud Icy Jr Peter 
Starr, company’s prevdent, reported inquiries from three 
New Veil I M stations for WNCN’s classical-record libiary, 
which lie valued at S750.000. One inquiry was from nonprof¬ 
it Pacifica Foundation’s VBAI-FM New York, listener spon¬ 
sored station, which is re-cvclua!inp us whole programing 
schedule because of critically low subscriber-renewal rale. 
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EXHIBIT C12 


i s 9 tvr< 

53 


l »• — -? i :.j\. "jr.z % *. r.- 

A hc.,id-mc-oovv:i 
r'-sioice.! Liilion? 

Su.ir i.ft lo change V.'i.’Cf.’ New York 
to iop . rnJ .. 'o .Irunte 

reto.'i! I !>r. ry to : ted , r . that 
pron.ii.0o to <jo ncuicotn.'iiarcial 

I -.st »u.'l hr in.’'it i .'.I i.i '.vs for New 
'V'i*: f rl.’-or.il .•nir.ic .i.I i• v t. I lie stall 
am! re.ord 1.1): .rv (■•ml m.ivhe e.en the 
call lete. p.) of the h’-ir fit• ade.isting 
G;.>np's u.mn(im) t! :i r.i.ts tnJ up 
on anOlhc existing I M station in the 
city when w.vc n goes to a pop music 
foiniat as v.c.'iv(iM> on O.t. 1 
<i i . a . , ■fo y bj Wi 

F. Rue {.ley Jr , the ch. m of Starr, to 
keep v m n's 24 hour a d.tv classic.d- 
music format going broughl in '150.000 
in the f.rst week alone, according to 
sources at iv.i s 

Peter Starr, the pick! -it of the com¬ 
ic, sn.»f We.lm’si’.jy t'. pt 4) .hat he 
>...l make a 'cal soon with one of three 
1 M s', itions in New York a low kilowatt 
station that v.otthl ahsoth the start. the 
library and the c.-dl letters; a station al¬ 


ready playing some classical music that 
would commit itself to going classical 24 
hours a day; or a major classical station 
that would expand its service with the 
addition of the record library (values! at 
$750,DUO) and some of wncn’s cx- 
stafTers. 

Mr. Starr refused to reveal the identi¬ 
ties of the three stations but pointed out 
that whichever station is chc"sn as the 
recipient of the record library (free of 
charge) will. .is part of the agreement, 
have to become noncommercial (if it’s 
not noncommercial already). ’Then." he 
said, "all monies collected ns a result of 
our fund-raising drive will he turned over 
to that station to pay its cost, of opera¬ 
tion for the first couple of years." 

He added th ’ wncn's revenue losses 
over the past . -oaths (Start bought 
the station in j 1073) d elated the 
change in tuina lie cited statistics fiom 
a recent study: a full I.Vr of the time 
on commercial radio stations in New 
Yotk is given over to classical music, but 
on! 4 r .'t of total broadcast revenues ac¬ 
crue to these station, And vvncst is 
pocketing onlv 1 i of I r .’ of the total 
broadcast revenues, .although it needs jI 
least ? r .c of them gist to break even, ac¬ 
cording to Mr Starr. It s >ad to say, he 
continues, "but New York can support 
only one conunerei il classical-music sta¬ 
tion. and that one is v.qv, which has a 
powerful signal on both A>I and FM.' 

He thinks the Starr group will make 
money out of the new ,->op format be¬ 


cause "the universe of potential pop- 
inusie listeners tr. Neve York is .wound 
IS million people W-'h c! isvical mustc. 
you've pot a base of only about 1.2 
million.” 

One classical bull who'll be driven 
away by the new formal i. Chairman 
Hockley himself. As he said the other 
day, "i have no intention whatever of 
listening to it ever under the ne w format." 
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EXHIBIT J5 


‘• T CC<.'Mi j CATIONS COMMJ SS T 0 V 
( ; 'N I TED STATES 


3: - T,IE WrFS- OF THE PETITION OF 
‘' 1 3 S'i’ENEPS* GUILD 

: ' ; F EVOKE THE LICENSE OF 

CASTING ;poi P, inc. 
Ej.. ' OF NEW y(.«j: ) 

Cu ' -vv of ;:r.,v yolk ) ss. i 


-X 


AFF1 DAVIT 


-x 


,rIVm ' ,W; " CT '“’ b " im du O deposes and says. 

7 *" ° n att ° rn, ' y ' aiinU "’ li t( > the Practice of beforc 

<A 1 ‘ ' ° f Now York * and T «*prrs.-nt the petitioners, 

. 1 1 ‘ ” ' 1 is Loners' ’ Ou i .1 d . 

0n inr0r;ro,ion * ,a b, ‘ lipf > on 'ft.rs.any, jo Septeeber 107 /. 


ur. c; T 


1 C - ravor ‘ ,s » tm bol ' al ‘' of the Meet - listeners' Guild 

r| vHb mp > soot a telcarurn requesting an 


U '“ !W th ° fnirWS!i ^rino to present ontrastino 

l ° l l,i ' ( d11 “t ia 1 i red announce..,on) s being .tide on WNCM 

'/ ' ■ ;' U7i, " n ,UC '- U ' y Jr -> Chain,,,an C f the start broadcasting 

ane his sta.f regarding WNCN’s format. The teleoram 

l ° Kr ‘ ,,aUl H< ' chdmith - Central Man.,per of wNCK. at the 
^ ,(, Ji ti nd i?opi (*f, wore sop [• f n m y 

L to 4,r# Bwckicy cir.d to the Commission, 
or, Thursday, ,7 September 197-1. vh„n no response had 

‘* 1 :i "-ttor on wy lee, 1 letterhead restatin', 

r 'l Mst,request and flivi „„ roaso|)s t „ at u 

' v,, ° was Rf-nt to Hr. Wac-hsmith with 


"* *‘ :r * • Ul<1 1] "' Commission. -j ho copy Lo Nr. 

1 V " <: ’ r ' ' '■» at 2 ,5th street, 

' ? ,V " *“ H V - S f( - * <H, ly mKhori.ocf employee 


* »*'•. An fx.ic-l carbon copy o' tN» i e ti..»«r is 


! (• i-', v 


l’<' > t ■ ,< r: ’ •••) i i I if. "/[ # '• 


L 


I 
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GUILD PET1TTON/Affidavit of K.B. Glen/Sept. IP, 1974 
- 2 - 

On Friday, 13 September 1974, still having received 
no response, I called the station several times and was told 
that no management pc sonnol wore present. At or about- 5t30 p.m. 
that day 1 reached Nr. V/achsmi th at. the station, who told me 
that in his opinion and that of Hr. Buckley the WNCN’ Listeners’ 
Guild did not have the right to present opposing viewpoints, 
but th,;L he would speak to the station's lawyers on Monday. 

3 informed him that if 1 did not hoar from his lawyers by that 
date, 3 would proceed to file a fairness complaint with the 
Commitsion. 

Cnee again T received no response, 

, on information and belief, 

On Tuesday, 17 September 1974,/Mr. Edvards called 

Starr UNCN's lawyers, Fly, Shuobruk, Blutne h Cacuinc , 45 
Rockefeller Plaza, Row York, K.Y., to ask for a response. 

He called repeatedly and to no avail until he stated that he 
was coins to to to the Commission irnmodi ately. At this point 
he war; at once put in touch with Peter Shuobruk, a senior 
partner in the law firm, who told him that the Guild’s request 
wan denied and that a letter would bo composed in duo course. 

No reasons for the denial have ever been given. 

The WNCN Listeners' Guild continue! to assert that 
it possesses a legitimate and conflicting viewpoint on the 
matter of serious, public interest to which Nr. Luokley and his 
staff hive addressed thorns*‘Ivor; in broadcast editorial?; on a 
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Exhibit A 


September 12, 1974 


ih*. Paul vracbsmith 
Station Manager, WNCN 
2 Pact 45th Street 
New York, N.Y.10036 

Scar Mr. V.'achnnith: 

an writ Lug on behalf of riy client. The NilCN 
Lj-^tcners Giuid, with regard to the telegram rent to 
yon. Ration on Tuesday, September 10 th, by Mr. Matt 
u!.’ r :' , ^! r ’ ? n * hs organisation's behalf. As Mr. Edvards 
f}Y,’ no Tt r? 1 '{ d -ate, I can only assume that 

. ' £-lojtas.'i ./as lost in the general flood of mail, 

evV- h IS? y0U fj cci vi»e. I would like, how- 

TS L ?,? a H y ° Ur ? ttci } ticn to this most urgent matter 
t.na to -lieic. your immediate response, 

hn „>w 0 yfr,? he P£-at tv.’o weeks, on a virtually hourly 
( !.*/• - x - ~ La?:1 Conley and vr.i-ioun members of UNCN's 

! neon presenting taped editorial announcements 
uiUi lvCftiil to che future of Station V.i-Cli. Obviously. 

- u ? ? f }\ he '--most iimportance to the station's 
. ana io ohe public of thin city an well. There 

announceraenos present only one ride of the issue, i.e 

t)ie elanrical music format is not economically viable 
a com -.crcial station and that the only wav to retain 
^. ro ^ rarr ' :Ti:, - n 3 which V.’KCII hac previously emoloyod 
jlu ^. 2 ..ough one means of a lietoner-sponsored rtation. Iio 

t ' c c ° ° * 0 C , CCVe J hGS becn - ivf:ri to other alterna- 
b ' vn“?« ' f yhich. Of course, might seem in the short 

hri- rr‘°i- b ? 00 the ownership of the station, 

but certainly to the public's good. * 

(■] nr ni„r?^ e 5?*® brcn no location that WNCN has afford- 
ir-'M rr X 1 ? o-ord rn opportunity for presentation of con- 
;i: ^c";'r by R, Y por " ons * WOW Listeners Guild is • 

a 4'ron- lr'SrZSiSu* fS VCIV X Benina public who take 

1 b..0jdca.jt banc. This organication is ready and wlll- 

cmp,-r5,on for views which con- 

iUioS-teS'“St^SJJ a JS c , 1 ; * u “ tdUorittl «» 


) 








Under the general fairness doctrine, it seems 
clear that the listeners r Ld should he permitted time 
to state its position. Sii \ failure to abide by the 
fairness doctrine would nor:-..lly affect the likelihood 
of license renewal in 1975 , lea only assume that your 
failure to respond to this entirely legitimate request 
has been ar overnight which will be promptly rectified. 

Please let me hear from you at your earliest 
-oseible convenience. 


Very truly yours. 


KRISTIN LOOTII GLEN 

K133: PS 
By Hand 

cc: Mr, William Buckley, Jr. 

Chairman, Starr Broadcasting Corp. 

Citizens Communication Center 
1914 Sunderland Place N.W. 

Washington, D.C.20036 

4 

Federal Communications Cormniscion 
Complaint Division 
1919 M Street N.W. 

Washington, D.u. 










MGM.'SHT H$ 4 
2-.01 033FEc53 09/1 0/7a 
ICS IP'*, T ll CSP 
2037627016 MGM TDMT WILTON' 
ZIP 20036 


p n n ri n 

Ljr.^-u.J i. —_J 

LUr» l; inrn union 
CT 13a 09-10 090aA 


rw5 *'" 1 q ^ t 

Ij 0 L(£..! u Li Vj ii C^j ilHi r,T>-« 

VTj/ . 


^ILb PCS to O 

" v 

L 


EDT 


****** 


I 


Exhibit B 


F R AK L l 0 Y 0 

CITIZEN COMMUNICATION CTR, 1 Q 1 £* SUNDERLAND PL NORTHWEST 
WASHINGTON DC 20036 


I 


(iHIS IS COPY OF TELEGRAM StNT TO ROGER STARR, PRESIDENT, STARR < 

BROADCASTING CO, 2 WEST a5 ST, NEW YORK NY 10036) 

G t N 7 L t M E n i FOk THE PAST T*0 WEEKS I HAVE HEARD EDITORIAL PRONOUNCEMENTS ( 
t 3 Y |'k WILLIAM bUCKLfcY JR, MS El. I St TOPAZ, AND OTHERS AT A FREQUANCY 
APPROALrli G 1 PER HOUR, PR F. SEN TING STARR BROADCASTING'S POSITION 
0”. Tut ’Uhl.IC MATTER OF WNCN PROGRAMING, AS SPOKESMAN FOR THE ORGAIZATIO ’ 
N Y N 0 * n l> THE wncn LISTENERS GUILD, I HEREBY REQUEST AN OPPORTUNITY 
TO REPLY TO 1 HOSE EPIT10RIAL STATEMENTS, 

A PEPl.Y "AY it ADDRESSED TO ME AT MY HOME AT 51 OLD HIGHWAY WILTON 
CT toe 97 CR (AFTER FRIDAY) TO THE WNCN LISTENERS GUILD AT 663 5 
AVENUE Ml* YU^-k CITY 1 0022, CORDIALLY, 
mATThEw C EDWARDS 

4 

0 9:0 a EOT 
M G * S h T n S A 


SERVICE ♦ 
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STATE OF NEW YORK • ) 
COUNTY OF NEW YORK ) ss. 


CHARLES ROTH, being duly sworn, deposes and says: 

I am Executive Editor of the Jewish Post of New York. I listen • 
to WNCN-FM regularly. 

On August 29, 1974, I heard an announcement on WNCN-FM by william 

F ' BUCk,Cy> Jr -' Cha1man ° f the b ^d of directors of Starr Broadcasting 
concerning a change in the format of the station. Mr. Buckley appealed for 

pledges so that another New York station might continue the programming 
of WNCN. As a devoted listener to the stalL^af^WNCN and offered 
the use of my offices and telephones for the purpose of raising funds to 
preserve the classical music programming which I enjoy. 

On Monday, September 2, my wife, a WNCN employee and four volunteers ar 
began receiving telephone calls at my offices in response to announcements 
carried over WNCN. During that first day, $25,000-530,000 in pledges were 

received. I confirmed my offer of help to WNCN in writing c 

Tht, ltrMcO^hone-ea.l^-ie-,,^4^. (Attachment A) 

After my first experience at talking with other concerned listeners, 

I had certain reservations about the vague plan outlined by Mr. Buckley to 

save WNCN. I voiced these reservations to him in my letter of September 3, 1974. 

(Attachment B! These concerns were reiterated to Mr. Buckley in my letter of 
September 6, 1974. (Attachment C) 

A response to my letters was received from fir. Buckley, under the 
date of September 9, ,974. (Attachment D) Subsequently, a "Co-Utee tn Save 
WNCN" was formed by Mr. Buckley, On September 
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CKALRCS I’.OTH 
Page 2 

T. Ct-s-'k i-b- - 

1G, 1974, I addressed a letter to Mr .^Sorenson r outlining my growing doubts 
about the fund raising campaign initiated by Mr. Buckley and aided by 
numerous volunteers. (Attachment Z) My personal doubts grew out of Mr. 

Buckley s unwillingness to allow the volunteers to have continuous access 
to pledge lists end ether data compiled by us for the purpose of developing 
support fo> a continuation of WNCN. Mail received on behalf of the campaign 
was never open to volunteer or general public inspection. Instead, most 
cm cho material produced by the volunteers in my offices was removed almost 
immediately after production and delivered to Mr. Buckley. It has been of 
no further use to our effort to perserve WNCN's classical music format. 

Because I did not want to harm the possibility of success for the fund 
raising o -prim or the remote chance that it might suceed in saving WNCN, ’ 

I continu r! to allow my facilities to be used until the goal of $500,000 
was rend <!. Indeed, I believe that my efforts may have caused Starr 
BiOcdcoMii.g to carry through on an effort that they did not intend to 
succeed. It is now apparent to me that my good faith effort on behalf of 
preserving i'HCN will not prevent the loss of the station's classical music 
service at/' may have diver'a more productive effort to cause the licensee 
to serve the public interest. __ 


O t-c 


CHARI.f.S ROTH' 


Swot n to ! f.iro me this 
( , d"V of September, 1974 


NO» ‘ ‘;»i; I i r . 
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THE 


of 
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"IF YOU LET THE PEOPLE KNOW THEY CAN ACT IN1EIUGSNTIY" 



cvmts rorn 

cxututivo Edi!or 


f>avo W1JCN 
2 Wcat 1)5 at 
New York, N.Y. 




Dour Mr. Buckley,, 

j will oond $25.00 per year ou a rogulor basis. 

( I'd rake it more if I could afford it.; 

' • * 

I will canvas your plodgoa on tho upper wont sido 
to col Loot thorn ond would organize a group of 4 
other a to ,do tho anno. 


If YJUCII hun maintained a lint of till the responsen 
they have received uvor the yonro 1 would solicit 
such a lint on the phono to gather pledgee.J/o have 
n phone room of 19 phonos at luo Jewish Foot for^ 
sociting advertising. If you had tho lists x would 
gather aa many as J could to phono on Tv. or, day and 
Wednesday iiito prior to your mooting, f1 >ou have 
volunteers you could solid then down. 


I would absorb the phono till for these two day3. 

( i;e alao havp direct linos to Westchester, Rockland 
and Long Inland.) 

in the Jewish Pont 

T will run a froo ad/for one year urging nomborahip 
in Lite Commercial froo station. 


I would run o fund mining cocktail party in my 
PTjni»twont building in .Soptombov if you could oond 
down .someone to draw participation. porhupa hr. 
Watson or Mr 0 Haas. 


If there in some other way I can bo helpful call 
on. mo • 


G 


Bless you for your efforts. I'm sure tho 
for a non-commercial classical Pius is nta 
bo forthcoming .if you can bold out vn*<'.1 
ember when everyone will have returned 1 


sunport 
tion will 
nid Sept- 
ram vacat¬ 


ion. 



i 





s-fria-Ch jg 


3 orn:-: 

»«■ rw^’ 
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» 1*1 <«M W. 


"IF YOU If J Tlif riC*lf KNOW THEY CAN ACT INTflUCf*ITIY 
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' f ', /7 ‘ i ’ ! ~ v ', < *'7 C" ft i **'; /’ . m • tj \ • pa I; .* 
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101 Fifth Avanue, New York, N.Y. 10011-212-983-6262 


CMAftlfS f'OTH 

t xccvtivo f c'ltor 


Scp L cn'jf.r 3, ) 9 74 
Dear ij . Buckley: 


Aft i hearing your announcement last Thursday I responded 
v;iih ch. enclosed letter. As an afterthought I called 
the i. at ion and offered our phones for use over the Labor 
Day \o-e?:end. Ms. Topaz ueed our phones last night with a 
group of volunteers that she and I provided. 

While T am grateful as a listener for your efforts in 
lour*..nng a listener sponsored classic music station the 
outpouring of feelings for WNCN from the listeners I talked 
to 3.- • night kindled many concerns and doubts about the 
mam. j in which the transition is being handled. 

Lot me add firstly that your generous offer to turn over 
the iiioxd collection, and perhaps the call letters is most 
mug., ■ • >.our. and would surely be appreciated by the hundreds 
of t'.< us undr, of listeners. 

Hero , re my concerns: 


] . 

bro. 
b ar c 
wor) 

£;ni f 


'* i f ’■ now apparent that the New York Magazine nev:s 
’• \.v.:> true. Having all that time, your seeking a 

•*' over the Labor Day weekend instead of a carefully 
oat plan for such measurement may be an inadequate 
i njustjfied sampling. 


h". .1 public: minded person, which your long 
chi. -a-.t. raves, perhaps you should have organized 
com ‘ me, made up of culturally minded people 
of ! ,< . to represent the 400,000 WNCN devoted 
tlii ' entire matter. 


record 

a temporary 
from all walks 
listeners in 
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CHARLCS SOTH 
Ixecutivo fditor 

Regarding the above I urge you to do the following: 

A. Choose from any source (not the least are t.he 
thousands who have responded to your plea) some ]5 or 
20 concerned citizens with some standing in the community 
to serve as a temporary committee to save WNCN. This 
group should represent the listeners. 

D. Immediately launch a 24 hour campaign for call-in 
pledges with pleas being made by notables in the classical 
music field, the very able personnel at WNCN in addition 
to your present message and that Ms. Topaz. Hope¬ 
fully, these tapes would be broadcast every half hour or 
so, but of course never interrupting a piece of music 
to do so. With October 5tlx as a deadline this immediate 
action is essential.* 

C. Request the present WNCN staff announcers to reminisce 
about WNCN and promote the cause. 'On Monday night 
Fleetwood refused to announce the call-in number for 
pledges.) 


*1 have the Now York Telephone Company geared up to 
insta 1 ! 20 phones in 24 hours. I am requesting Chase 
Manhattan Bank or some other public minded group to 
cover the phone bill cost of $040.00. 

I trust you will accept the spirit of concern and 
friendliness in this letter. 

Would you be good enough to let me have a reaction to 
the above as soon as possible. 

In tiie l eantime I am making my offices available in 
the evenings and continue to urge all my friends to 
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CHARLES ROTH 
Executive Editor 

September 6, ] 9 74 


Dear Mr. Buckley, 

I was told by Elise Topaz of the rapid and aggressive 
contacts you are making to locate a new home for WNCN. 
Bravo and more power to you. 

In the next few days you will no doubt be making 
decisions that will affect the future of WNCN and 
her 400,000 devoted and inspired listeners. Since 
all such decisions are subject to review by the 
IOC and since you will require a board to register 
in Albany and for the I.R.S., I urge you once again 
to form some kind of temporary committee to join 
you in making the decisions which will affect the 
WNCN listeners. 

I have the highest regard for your motives and 
actions in launching SAVE WNCN and your continued 
efforts in her behalf. Your role and outstanding 
w :h-.evement in saving WNCN will be remerrbered for 
years to come. 

But it doesn't necessarily hold that those with 
the bent of intentions hold also the best judge¬ 
ment-’. That's why government requires collective 
responsibility for all tax-free, non-profit 
public service organizations. 
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10 i Fifth Avenue, New York, N.Y. 10011- 212-989-6262 


CHAfct.CS I.OTH 
Exc cutiv* fciitor 


I trust you will respond by announcing a committee 
oi distinguished people dedicated to caving V7NCN 
participate in the far-reaching decisions about 
to be made. 


bnc3 used is a bill for the tables and chairs that 
I paid for this morning. Please send me a check 
made out to the Jewish Post for the same amount. 
The phones will be billed to you direct. I will 
absorb all other costs. 


Please let me hear from you. 



Mr. William F. Buckley 
nat:isjTu.l Review 
)BO 1 :t 3bth Street 

Nov; York, N.Y. 

cc : KlJ.sc Topaz 
Linda Rosen 

Ci.. RA 
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NATIONAL REVIEW *150 East 35th Street, Now York, Now York 1001(3 


Tel. 679-7330 
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WILLIAM F. BUCKUiY, JU. 


September 9, 197^* 


bear Mr. Roth: 


Thank you for your letter. I quite agree with yon, anil have intended 


ill along to broaden the participation. But committees only got in the nay 


at the beginning, so I will not make the announcement until thr end ol next 


v;eck. Thank you for writing. 


Yours cordially, 


Wm. F. Buckley .lr. 


) nr, sending along the bill for payment. 


Mr. Oh.-rloa Both 
F.xecut i Mrs i l or 

Tt:.; ikviMi post or new york 

101 Fifth \venue 
N York, N.Y, 1U011 
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r'*" ■"' k .. if YfH i |f T Tlt[ pfOP;t KUOW illtr CAN ACl INIftltr.INHY" > 

\m • - .•?-» •»*.. *—,%.•«.-« »*«» »»*«' ■ » - ■»*- 1 

v >' >7 , f r *! "' I .> ^ ;\ /r», * r ! * .< - \ v. /* 7 t t r 52 v t 

</ vV ✓ •• , \y [ <\ [i iJ L* v/*ly.J LS Of ii ^ > fa;* wV i - ^-‘ 2 > ii i< 

101: I till Avenuo, New York.N.Y. 10011-212-002-6262 


Geploivorr .V>. 1 * '• 


(MS 1 It °0 : • < 

L»( (ut2r i fill 


< i ••. "cii:-<■»:i and i>h Downitto to Vivo 


.' .vitin y i.o inform you that tho i sands of dernlv.i 

’ . 1 •. '■ r . f. k! voD.uni.ee rs vho -worked on t'nr ;•,•.• 

,. I.i ■• , :>••;,.( ,•>-• relyin'. on you to not c> pod it 1' < 
t:o•• nl< !,« ■ in the i"j:t interest of continuin t:i- 

. i ■ l vn«ic for iat of WWCli. 

to :1 1 ' enounced intention or .vr, in. vitn 
I ti’ . ..iti.on may nerve that inter*.. ;t test of' ,-t 
1 ; r< ;■ .<>rt.. 

' r . r v. ;.ou nro ViCi^naiT to Drive doubt . ;u out . 

ioli.urio .1 or eonfJict of interest 
. in vhe entire . utter. 

rr.j d V.lly respect ; mr repuu if ions in,' 1 f.’.h 
that ; i 'ill in the con rye of your do! iberulion 
l M / '.ti, I . t !•: ,i jv.’tur. for tile oaVC UUC.'i dr.i SO red 

• met; to IV.. public vD.ci.-.'-r in your cntl.iat.iop 

ion ; . 1 by "r. a.' ;kD - ; v ■ 

■ i.lv. -ly in th-.' :i . -'■.•rent of *1.710: J. 

■ ,.••<• it ni.; letter to ir.r* of 'JopV 'itier :• 

• t. ( it co: ittecr. f el in the vny b hur ■ y 

it i elce :. \. tit; . 

■ i- .;ir:in , ?.<. i.rlof to the i'C'! ruil iiopr- '.Drit 

• ,■ ■ :ti.'" .'Ci.ill.: re.vl ti e brie!' anc\ sort' 1 n 

t : i-.' l'. f. i.O tn ,' J'D. ’: '/if •. ■ 

oil.. •■ .'■ .i 1 ' t:> you at t o end of thin ve< . 


• t our pooition to t r.iv.iiD. n t >»; ,!r. ' : 

• of the fl ut ro: ulcus tin hroup to :. roe to 
o' Um pn.r.cnt foa-iat ut leant until ti.o if .out 
’ . (b -il v’ tnc brief. 
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CHAR’ F$ ROTH 

Executive Fri tor 


Tr.o. ; y 1» d nit?' correspondence to cave ICC o'" the lur.; r.a"! r 
;x d,of the drive were left hero. The drive was held ia 
of ."ices. When hlieo Topaz curie to pic* up that material t 
:,r#p her or our suspicions. and said we would forward the 
rial d area fly to the committee. Tell ire vac. re to 
deliver tiiir. material.. 

"ay v:o have your tfiidanco and reryonce at the ear 1 iest tJ: c 
a tor yo’ 1 r jeetiiu; tomno.'ow. 


5:1 v • e rcl; , 


... lc:r Hoth 
. ;ta n iov Ov ,:.i i 


and Ih ;toners’ t ax i3 d 


■'K: r/rp 

r. T.a .odore 0. ioronyon 
•ya I'aiT Avenue 


; Yor., 


I "O' . lOwYll. 


% 
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r. 
( !' 


! at co: ’:rn catj< vs cor -;-:rssi 
u;tv:i> states 


- - 


i> V' 1 : r'Vi’v-.*' (.r v: petitio.v cf 
T r.' vc-cr. 1.1.3 AEr-’Ers • ''UTLD 
'j'c : •: v::,' j i cs; sc up 

s : ‘ ADCA ; "I ; ' GROUP, IMC, 


AFFIDAVIT 


• ’ A 

a. ■ 


< ’ EC.. YU. l ) 
t NA • Ye'31') SS. V 


tl if 

o r r i 
C i i •• 
Hi r- 


f. SO: ACC, boi net duly sworn, cVposi'S and r.nys 
1 an attorney, av;a i t i no admission to the Far in 
A u> c.r > ow York. 

( n Cf n off l , l°74, at or about 3 j . , at thr 
-ta>r \."C' , nc. , at 2 Cost 4 St h Street, Few York 
’ ‘ • s l- > ° ; ' r ' with Ms. Sarah Quar] j a i ;•, Music* 

:■ r for IW station, and Mr. Pat Sweeney, Traffic ; an- 
v.r it. after idr-ni i fyi iv> myself as an offic or of the 
i ’ ft. nor* ’ ‘ui 3 d . 

Af,or inspect inn the entire Public Inspection File 
. '.n> .r i • a ta why it did not contain any ] ett r-rs 
; ’ 1 • 1 * 1 '•» * ahd in particulai contained no 

lP ' ; ‘ ,?r ‘ ,r ' u to »■>*•* oro. o .od format chance a.*•• pounced 

. 1 r ‘A1. Slu informed me that al.l fuel letters 
" bsi i .over t o "i :ucClc-y' .e croup [[’Save W”C> r "j," I 



hr r i f 

■ 1 1 1 < f i .t' ] et t < t uj-ned 

over 

had he 

< t) addressed 

ct 

< .. 'T: 

1 a d i none bad lip mi a cl dr 

'• f.'d 

i o i hit. 

• tat ion. 

;!.«• ' 

obi •• 1 

1 d *'l ! ' "1 .nd;; Of 1 (. | [ Iff. 

" l ad 

1 < ■ i' ) 

(•('. ived 

1 1 ! 

d • t io: 

oC ii • t. i i to t Ik ■ f (i j f a l 

Cl .. >r, 

i , ■ . i j 

i o, | ■ 3 y 

ft. ' , • 

M t o 

' ' “ t 1 ( 11 1 ;; a hi ui :C’( • j f. , 

to 1 1 

: till 

i oil itself, 






" NCN MSTESE ' S * RUT “ PwnoNAffid.vn „ f IL.scl&vscrt. , 


_ o _ 


and 10 save ,;K ^’ but that nil letters, however .Pressed, 
re"r rrina to the format chance, had been picked up by 

S,,v ' ?nc ’ that non ° bad been retained for the rub] ic 

Inspection Files at the station. 

I iiskrd Ms. Sweeney if she could estimate hov 
oft,<n the taped announcements by William Fuckloy, David 

I,Ul ' 1 * rno Vopar, ref err i no to the proposed format 

c'lvmr-e and to Save WXCh, had been aired. She stated that 
she had been in c-harcro of scheduling these announcements 
for a 1 r tamo, based on her memory, without consulting the 
staiion's Ion, she estimated that she had scheduled the 
ruckley tapes to run about 10 times a dav from the evening 
U. r th- ■ c:ay the initial announcement of the change was 
r " ,K L < “' !1 ” st ‘ ’’' • 1 f) 'd) Lhrouch Wednesday, September 11, 
107 ‘ 1 * nc ’ lhr -' Dubn - 1 <inr1 'ropnx tapes combined to run also 
about 10 times a day for n, e same period. Put, she noted 

,l/J '* ' f v ' ^ a V c - (,u r.i.n 1 this period she scheduled the 
’ " r<0 ruf ' morp frequently, at It ash once an hour. 

stated t she 1 ad seht luled th< Puckley, 

Du-ai and Topaz tapes combined to run 5 or 0 times a day 
‘ ° r 1 Iwriod Thursday, September 12, 107*1, through. 

" l! ‘ v ’ Sf 'P l ox her 10, l r, 7d, at the direction of the 
' at i un ' y. manner :i enl . 

When 1 asked her hen; these* tapes bad been Jden- * 

t if i i *rl in | 1 m 1 1 ft , • , , 

» • 1 * * . • t.i t t.t fi t a. 11 . 11' e v ui ■ ■ 1 ■ entered as 
" b i l.tit iiti" ,—\ . , /"I . 


1 ) 11 to ) t >f t )} 1 • tne tin's 
h ' uy <>r September, 107*1 

MtCMAH. n. IvATNi It 

imiAhi riii.11!, si aw or i;i.w voik 

No. il-T'll'-l'i 
■ ' I • .1 'i Diw V( i>. 1 


\ hi , I 

H ■ 


1 * • j(. 111 c 


I 


\ 


■ S. 
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Before The 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In Re 

Petition for Revocation of License of 
STARR BROADCASTING GROUP, INC., 
to 'operate 

Station WNCN-FM, New York, New York, 
or 

Immediate Submission of Renewal 
Application 
and 

Resolution of Fairness Doctrine 
Complaint and Other Relief 


MOTION FOR STAY 

Comes now the WNCN Listeners' Guild, New York City, 

New York, petitioners to revoke the license of Starr Broadcasting 
Group, Inc. for Radio Station WNCN-FM, or for other special relief, 
and hereby moves pursuant to Sections 4(i) and 303(r) o c the Com¬ 
munications Act of 1934 as amended, 47 U.S.C. §154(i) and 303(r), 
for a stay preserving the status quo against any substantial devi¬ 
ation by WNCN-FM from its existing classical music format and from 
change of call letters, pending full hearing and decision on the above- 
referenced petition and fairness complaint, and judicial review thereof 
Petitioner WNCN Listeners' Guild is a substantial group 
of listeners in WNCN-FM's service area, with substantial roots in 
the community. It has petitioned for revocation or early renewal 
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t. 


application of WNCN-FM's license or other special relief in an extensive 
document submitted herewith, and hereby incorporated in this Motion 
by reference.-^ 

' The Guild represents a substantial segment of the New 

York, New York listening audience and has standing to file this 
Motion. Joseph v. FCC, 404 F.2d 207 (D.C. Cir. 1968); Office of 
Communication of United Church of Christ v. FCC , 359 F.2d 994 
(D.C. Cir. 1966). 

Petitioner prays for Commission issuance of said stay 
preserving the status quo within seven days of the submission of 
this Motion, to be acted upon by Commission circulation if necessary, 
in order to have sufficient time to seek judicial review of any ad¬ 
verse ruling on this Motion by October 1, 1974. The announced date of 
change of WNCN-FM's format from classical to popular music is 
October 5, 1974. 

FACTS 

WNCN-FM, New York, New York, is licensed to Starr 
Broadcasting Group, Inc., licensee of 15 broadcast stations in the 
United States. Broadcasting Yearbook 1974, p. A—97. It acquired 
WNCN-FM in 1972 from the National Science Network, Inc. (NSN) on 

1/ The "Petition of the WNCN Listeners' Guild" is hereinafter referred 
to as "Petition". Because of its length (62 pages) and the length of 
its Exhibits (approximately 180 pages) and because it is filed simul¬ 
taneously herewith, it is incorporated in full by reference. 
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the representation that it would continue the established classical 

1 / 

music format on the station. 

WNCN-FM is the only 24-hour a day classical music station 
in New York City, an area served by approximately 70 AM and FM 
radio stations. Its format is unique for the reasons set forth 

' : 2/ 

in the accompanying Petition and supporting affidavits. 

On August 27, 1974, William F. Buckley, Jr., Chairman 
of the board of the licensee, announced that Starr plans to change 
WNCN's format to popular music on October 5, 1974, under the call 
sign of WQIV, and since that date has made frequent editorials and 

i 

announcements over WNCN concerning this proposed change of format. 
WNCN has not, however, formally informed the Commission of its 
intention to change its format, even though it has applied for 
the new call letters. 

The public outcry against loss of WNCN's classical format 
has been unprecedented in New York City. Even though Mr. Buckley 
and WNCN have constructed a diversionary, sweetheart citizen group 
to "Save WNCN", funneling much of the potential protest of the 
change of format to the station's personal and private use and 
control, and has failed to place such letters in WNCN's public file, 
in violation of Section 73.1202(f) of the Commission's Rules, 


1/ See Assignee's Portion, WNCN 1972 Transfer Application, Form 
314, Section IV-A, Exhibits 13-14. Petition , Exhibit Q. 

2/ in the Pet, it io n. Petitioner has distinguished the classical-type music 
r . • played on Wf:LR-AM-FM from the classical format on WNCN-FM. See 
especially. Affidavit of Ted Cohen, Exhibit Jl. 
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47 CFR §73.1202(f), the WNCN Listeners' Guild, petitioner and 

movant herein, has received approximately 1200 protesting signatures 

i/ 

as of this writing. All petitions will be forwarded to the 

Commission as expeditiously as possible. We ultimately expect 

, 17 

over 15,000 signatures by October 1. 

This public outcry has been spontaneous and genuine. 

The petitioner group, formed for the purpose of opposing the WNCN 
change of format, has been in existence only since September 10, 

1974. It has not yet had sufficient funds to advertise its cause, 
and has been denied time on WNCN to respond to the station's fre¬ 
quent editorials and announcements regarding the change in format. 

• > 

(Petitioner has charged WNCN with willful violation of the Fairness 
Doctrine in its Petition,, and exhibits (e.g., Exh. J5) and 
specifically requests that the Commission rule on this Fairness 
Doctrine complaint prior to October 1, 1974.) 

The public support for WNCN’s unique format has also 
been evidenced by a tremendous outpouring of financial support for 
WNCN's unique classical format. In response to WNCN requests for 
pledges to a potential non-commercial station offering WNCN's 
existing format (if one could be found), 20,000 listeners volunteered 
pledges of approximately $500,000 within about two weeks, and the 


1 / The Commission already received 300 such petition signatures. 

2 / WNCN itself has received pledges from over 20,000 persons to 
financially support a noncommercial classical WNCN format. 





Merlin Foundation promised an additional $100,000. (Petition, p. 19 
and exhibits referred to therein). These pledges have far 
exceeded the initial estimate of $350,000 needed annually to run 
the station noncommercially, set by Starr on September 5 (when 

I 

pledges had only reached $250,000), and even exceeded the revised 
Starr estimate of $500,000. Ibid . 

Finally, a resolution calling for continued classical 
music service on WNCN is currently circulating in the New York 
City Council. 

The WNCN existing format is thus both unique, serving 

i J 

a substantial segment of the New York City service area, and is 

2 / 

clearly financially viable. The New York City area, on the other 
hand, is presently served by approximately 40 other radio stations 
with popular music formats (country and western, black, contem¬ 
porary, jazz, rock or MOR) . 

If Starr is allowed to accomplish its format change 
prior to a public hearing, and judicial review thereof, the 
public would be irreparably injured. The loss of important musical 
service to the general public, the loss of audiences that wouid 
eventually injure the station's later attempt to obtain advertising 
and thus impair the chances of commerical financial viability 

1 / The audience for WNCN's unique format is estimated at 400,000. 
See Petition, Exhibits Jl, J2, J8, J9, Kll. 

2 / See, e^., Exhibits J3, J4, J10. 
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should the Commission rule in petitioner's favor, the eventual 
dismissal of employees expert in classical music, the dismantling 
of a classical music library evaluate by Starr at $750,000, all 
contribute to this irreparable injury. And, a fait accompli 

4 

would clearly prevent effective remedy to petitioner's Fairness 

Doctrine complaint. Only the private interest of Starr would be 

served by allowing the change format to occur without full 

public hearing. Most importantly, petitioner has significant 

likelihood of prevailing on the merits of its Petition, submitted 

1 / 

herewith. 

In the closest analogous format change case recently 
decided by the Commission, it issued a stay of a grant of transfer 
of Station WCAS, Cambridge, Massachusetts pending a citizen group 
petition for reconsideration. Kaiser Broadcasting Corp ., 45 F.C.C.2d 
873 (1974). 


ARGUMENT 

I. A STAY OF WNCN'S EXISTING CLASSICAL MUSIC FORMAT AND CALL SIGN 
IS WARRANTED IN THE PUBLIC INTEREST _ 

The principles controlling issuance of a stay are set 

forth in Virginia Petroleum Jobbers Association v. FPC , 259 F. 2d 

921, 925 (D.C. Cir. 1958) as follows: 

A. The likelihood that petitioner will prevail 
on the merits. 


1 / The Petition calls for a public hearing on revocation of license, 
call for early submission of renewal application, fairness doctrine 
relief, a protective order on material to be contained in WNCN's 
public file, and other appropriate rel. -f. 
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B. The showing of irreparable injury, although 
the greater the likelihood of success on 
the merits, the less injury required. 

C. The harm to the other parties interested in 
the proceeding. 

1 D. The weight of the public interest relative 

to the weight of private interests. 

’f 

As set forth below, petitioners meet these criteria, 

and the Commission should issue a stay forthwith. 

A. Petitioner Will Prevail On the Merits 

The arguments for Commission disallowance of Starr's 

proposed change of format are set forth in full detail in 

the Petition and Exhibits accompanying this Motion and have been 

incorporated by reference herein. In its Petition, the 

Guild has demonstrated a likelihood of success on the merits. 

It has shown by sworn affidavits and strong circumstantial 

evidence that Starr has violated the spirit and the letter of 

the Communications Act of 1934 and of the Commission's Rules. 

The change in format and call letters clearly warrant 

full public hearing, since the Guild has demonstrated a 

significant public outcry and that the classical format on 
0 

WNCN is unique and financially viable. C itizens Committee 
to Save Progressive Rock v. FCC, 478 F.2d 926 (D.C. Cir. 1973). 
(See infra .) 

Moreover there is a likelihood that the Commission 
will eiLhcr revoke or deny WNCN’s renewal of license for the 
allegations raised in the Petition, which include: 



* 
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(1) Applying for a broadcasting license 
apparently without the good faith intent 
to operate in substantial compliance with 
its own proposed programming format 
throughout the term of WNCN's license; 

(2) Proposing to operate, starting 
October 5, 1974, under a format substantially 
different from that for which it received 
its license, without making a showing that • 
the new format would satisfy the public's 
needs and interests; 

(3) Proposing to reduce the diversity of 
programming available to its community in 
abandoning a demonstrably unique classical 
music format and adopting a popular music 
format which already i s aired on over half 
of the 70 radio stations serving New York 
City and the surrounding area; 

(4) Authorizing, permitting or aiding 
and abetting in the removal or omission 
from WNCN's Public Inspection Files of 
mail from listeners protesting the proposed 

format change; in violation of 47 CFR 
§73.1202)(f) (1973); 

(5) Denying repeated requests from 
petitioner for the opportunity to supply 
a responsible spokesperson to present on 
free time a conflicting view to that 
advanced by agents of the Starr organization 
in editorials on the format change, on 
issue of great importance to WNCN's audience 
and one in which that public had already 
demonstrated great interest; 

(6) Preparing plans, and conducting 
negotiations to implement them, to change 
the format for which WNCN was licensed, 
all the while denying the existence of 
such plans in ambiguous and equivocating 
language, thus apparently pursuing a pattern 
of behavior in dereliction of Starr's 

duty of candor and truthfulness 
before the Dublic and the Commission; 





% 
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(7) Apparently continuing this pattern 
when public opposition to the format change 
grew vehement, by proposing, implementing 
and supporting a "Save WNCN" campaign as 

a diversionary effort, channeling the 
attention and energies of the public 
opposing the format change away from their 
rights to petition the Commission for 
redress; 

(8) Apparently continuing this pattern by 
proposing, implementing or supporting the 
"Save WNCN" campaign, using WNCN's 
facilities, allegedly solely on behalf 

of another group, when the campaign in 
fact redounded to the material enrichment 
and professional reputation of Starr and 
its agents; and 

(9) Proposing as part of this pledge 

effort to bind another station to adopt 
WNCN's format, a proposal which, if 
sincere, would render the other station 
liable to loss of license for abandoning 
its own programming responsibilities, 
thus negating the avowed purpose of the 
pledge effort, and which, if not sincere, 
forms part of the pattern of lack of 
candor which has surrounded WNCN's 
proposed.format change. 


■ 



With regard to the requirement of a public hearing on 


a change of format, the courts have set forth two basic issues, 
to be determined by hearing, once the general format question 

4 

reaches public interest proportions, as has been amply 

demonstrated in the accompanying Petition and letters and 

1 / 

petitions in support thereof. These are whether the format 
is unique and whether it is financially viable. Citizens 
Committee to Keep Progressive Rock , supra at 929. 


1 / The court in Citizens Committee to Keep Progressive Rock v. FCC 
478 F.2d 926, 929, n. 7 (D.C. Cir. 1973), stated that "The degree 
of support for retention of a unique format can be of critical 
importance in what otherwise are 'close cases.'" Other cases 
where a hearing on change of format was ordered by the Court 
include Citizens Committee to Preserve WGKA v. FCC, 436 F.2d 263 
(D.C. Cir. 1970) and Citizens Committee v. FCC (WONO), D.C. Cir. 
No. 71-1336, order issued May 13, 1971 (summarily reversing the 
Commission sua sponte on stay papers). 

The Courts have sustained Commission refusal to hold a hearing 
on a change of format only in Lakewood Broadcasting ? ervice v. 

FCC , D.C. Cir. No. 72-1757 (May 4, 1973). In C itizens Committee 
to Save WEFM v. FCC , D.C. Cir. 73-1057, Slip. Op., Nov. 15, 1973, 
the court has pending its en banc rehearing of the case. 

Most recently, the Commission issued a stay of a licensee 
assignment grant already issued pending reconsideration on format 
change and other grounds. Kaiser Broadcasting Corp ., 45 F.C.C.2d 
873 (1974) (BAL-7963). 
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Clearly a hearing on these issues is warranted in this 
case. 

As established in the Petition, the WNCN format 
is unique and is financially viable. WNCN's own editorials 

I 

and the tremendous financial support pledged in response 

l 

demonstrate these points as well as the exhibits attached 

1 / 

to the Petition. 

Thus, whether considered in a revocation hearing, 
a call for early renewal, or other Commission proceedings, 
the issues relating to WNCN's change of format must be 
considered in an evidentiary hearing, and the change must 
be denied in the public interest. The Commission has 
authority to so act under Sections 4(i), 303(r), 309, 
and/or 312 of the Communications Act. 

Moreover, the other allegations raised in the 
Petition and supported by specific affidavits pose serious 
public interest questions as to Starr's qualifications to 
continue to operate WNCN-FM. These include violation of the 
Fairness Doctrine in a matter of the licensee's own private 


1/ In the Nation's largest market, even if the Commission were 
to recognize another station's format as comparable to WNCN's, 
which it is not, a second classical music service would clearly 
be indicated in a 70 station market, over a proposed "popular 
music" format which is essentially duplicated by more than 
half of the other stations. Citizens Committee to Save WEFM 
v. FCC, supra . Slip Op. at p. 5, n. 10, rehearin g pending. 



■ 


A 51 


interest - the instant change of format - and misrepre¬ 
sentation or lack of candor in dealing with the 
Commission at the time of acquiring the station in 1972 and 
in dealing with the public since that time. The Commission 

I 

has recently denied a license renewal on failure to disclose 
at time of acquisition the true programming intent of the 
applicant. Brandywine Main Line Radio v. FCC , 473 F.2d 16 


(D.C. Cir. 1972), cert , denied . 


U.S. 


Petitioners would point out that at least with 
regard to the Fairness Doctrine complaint contained in the 
Petition, the likelihood of success is evident. See 
Springfield Television Broadcasting Corp ., 4 R.R.2d 681 (1965) 
(particular duty upon licensee to offer facilities for reply 
where it is personally involved in the controversy). See also 
Pennsylvania Community Antenna Ass'n ., 6 R.R.2d 112 (1965). 
Failure of the Commission to preserve the status quo pending 
resolution of this issue would effectively deny Petitioners 
and the general public any remedy whatsoever to the licensee's 
unreasonable judgment in administration of its fairness 
obligations. 




. • 
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B. Irreparable Injury To Petitioners 
And The General Public 

Although the likelihood of success on the merits 
makes a strong showing of irreparable injury unnecessary, 

I 

Petitioners and the general public would nevertheless be 
substantially and irreparably injured by a Commission failure 
to preserve the status quo . For this reason alone a stay 
should be granted. 

With regard to the Fairness Doctrine Complaint 
contained in the Petition, preservation of the status quo 
pending resolution is the only means of preserving the 
public's right to receive access to contrasting views in 
a timely manner. Thus, a change of format prior to a 
balanced presentation of contrasting viewpoints to the 
licensee's editorials on its change of format (clearly a 
publicly controversial issue in New York City), would present 
a fait accompli . Failure by the Commission to stay this 
action would render meaningless any later remedy. 

This is a timely subject. It is controversial and 
involves the licensee's private interests. WNCN has had the 
obligation to provide presentation of the contrasting 
viewpoints. Springfield Television , supra . Yet it has 
refused to provide its audience v/ith an alternative to its 
editorials on this controversial format change. If licensees 
are allowed to abuse their discretion in this way, and then 
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present a fait accompli before the public has the opportunity 
to pursue legal remedies, the Fairness Doctrine would be 
meaningless. Only a stay preserving the status quo can assure 
the public of its First Amendment right to receive suitable 
access to. diverse and contrasting viewpoints on this 
controversial issue on which WNCN has persistently editorialized 
to its own monetary benefit. 

More generally, the public would be irreparably 

M 

injured by a change of format prior to Commission hearing 
in that 

(1) the record libraiy, valued by Starr at 
$750,000 would be dispersed, and reassembled only at 
extreme expense and effort; 

(2) the expert WNCN classical music staff 
would eventually leave or be dismissed, since it is 
extremely unlikely that classical music announcers 
could effectively perform as popular music disc jockeys; 

(3) the loyal and ardent audience of WNCN, 
estimated at 400,000 would be dispersed. This would make 

a return to classical format at a later date more precarious 
financially, since much of the audience would leave the 
station forever and advertising rates would presumably 


be reduced accordingly; 




(4) the New York City service area would lose 
a unique and important cultural asset, which significantly 
contributes to its diversity, by loss of the WNCN format 
for any significant length of time. 

• It would be impossible to reconstruct the status 

I 

quo once the station takes its private and unilateral action 
to remove its format from the New York City market. A 
stay is clearly warranted on this ground. 

C. Injury To Other Parties 

While the New York audience would suffer from loss 
of WNCN's classical format, it is difficult to determine how 
Starr Broadcasting could be injured by awaiting a Commission and 
judicial determination as to the legality of its proposed 
action under the public interest. Petitioners respectfully 
submit that no significant injury would accrue to Starr if 
a stay were issued. 

In view of the more than $500,000 in pledges from the 
public, Starr could even operate WNCN noncommercially and not 
lose money. Petitioners would refer the Commission to the 
full argument in its Petition relative to the economic viability 
of the existing WNCN format for further support of its conten- . 
tion that economic losses to Starr are unnecessary. 
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D. Weight of the Public Interest 

Starr seeks to operate its newly acquired license 
for private gain over the general public interest. It is clear 
that the public wants and deserves continued classical music 

I 

service over WNCN. It is also clear that the only reason 
Starr seeks to change this format is for private commercial gain. 

Yet a broadcaster is licensed to serve the public 
as trustee of the public's airwaves. It cannot p] ->ce its 
own desire to maximize profits over the general public interest. 

To state the proposition that Starr seeks to remove 
WNCN's unique classical format in favor of a 41st popular music 
station in order to "serve" New York is to show its absurdity from 
a public interest standpoint. And given the outpouring of 
public financial support to continue the existing format, 
there can be no argument that the change in format is 
necessary to keep WNCN on the air. 

In sum, the Commission's duty is to regulate in 
the public interest, convenience and necessity. These 
standards clearly require the issuance of a stay preserving 
the s 'tatus quo on WNCN. 

CONCLUSION 

WHEREFORE, the WNCN Listeners' Guild respectfully 
requests the Commission to issue an order, within seven days, 
requiring Starr Broadcasting Group, licensee of WNCN-FM, 
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New York City, New York, not to deviate substantially from its 
present classical music format, not to change its call letters, 
and in all other ways to preserve the status quo with regard 
to the facts and issues raised in the Guild's accompanying 
Petition. The Guild further requests that the stay order 
remain in effect pending all litigation on the Petition, 
before the Commission and the federal courts. 


Respectfully submitted. 

The WNCN Listeners Guild 

663 Fifth Avenue 

New York City, New York 10022 


Of Counsel: 

Pobert Schack 
330 E. 71st St. 

New York, New York 10021 
(Awaiting admission to Bar) 


by. 


¥$b? H fioC’bk 

Kristin Booth Glen 
30 E. 42d St. 

New York, New York 


(rlcy\ / 


PC 


10017 



Citizens Communications Center 
1914 Sunderland Place, N.W. 
Washington, D.C. 20036 
(202) 296-4238 


Attorneys for Petitioners 


September 23, 1974 






a §: . 

DISTRICT OF COLUMBIA ) 

) ss. 

CITY OF WASHINGTON ) 

I, Robert J. Schack, being duly deposed do hereby 
state the following: 

1. That I reside at Apt. 2F, 330 E. 71st Street, 

New York, N.Y. 10021; 

2. That I am the president of the WNCN Listener^ 
Guild, an unincorporated New York not-for-profit association, 
whose address is 663 Fifth Avenue, New York, N.Y. 10022; 

3. That I have read the foregoing Motion for Stay 
in re the Petition for Revocation of License of Starr Broad- 

l 

casting Group, Inc. to operate Station WNCN-FM, New York, 

N.Y. or Immediate Submission of Renewal Application, Reso¬ 
lution of Fairness Doctrine Complaint, and Other Relief, 
filed on behalf of the WNCN Listeners Guild. 

4. That the statements contained therein are true 
based upon my own knowledge except as to matters which are 
therein stated upon information and belief or otherwise, and 
as to those matters, I believe them to be true; 

5. That J have signed the Petition and this Affi¬ 
davit as an individual and as agent in a representative 
capacity for the WNCN Listeners Guild. 








Sworn to before me this 
20th day of September, 1974 


(Signature) 


' YUajo/, CL, d' 

Notan^ Public 
My Comiak-ma Etpirei Stj (ember 30, iy7/ 
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CERTIFICATE OF SERVICE 

I, Charles M. Firestone, certify that I have this 
23rd day of September, 1974, caused to be hand delivered a 
copy of the foregoing "Motion For Stay", to the following: 
Peter Shuebruk 

, Fly, Shuebruk, Blume & Gaguine 

45 Rockefeller Plaza 
New York, New York 10020 
Counsel for Starr Broadcasting Group 
(hand delivery to Washington, D.C. Office 
1211 Connecticut Avenue, N.W. 

Washington, D. C. 20036 ) 

Samuel Miller 

944 Washington Building 

Washington, D. C. 20005 

Counsel for Classical Radio for Connecticut 



Charles M. Firestone 


y 
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)TU*1 A SMjHCNOTt N ** 

AflTHu® G HOUJt ’ 


Washington, D. C. 
September 27, 1974 


45 *oc*ercLce» plaza 
Ne«W YOPA NCv> V3MA 10020 

'*•*. »«■» 3040 

tCll CONNeCTlZOT AVtNUC, N W 
WA SMINOTON, D. C 20036 
lOI 293*1262 


n »• o*»w* 
O* m o**i* 


Dear Mr. Mullins 

Station WNCN-FM would like to respond to a fairness doctrine 
complaint lodged by Ms. Kristen Booth Glen on behalf of the 
WNCN Listeners Guild dated September 21, 1974 which we understand 
has been received by your office. It is our position that the 
broadcast matter at issue cannot fairly be regarded as having 
presented only "one side" of a ’controversial issue of public 
importance" and that, therefore, the station is under no 
obligation to afford a reasonable opportunity for the 
presentation of "contrasting" views by Ms Glen or anyone else. 

As the Commission has stated on numerous occasions, the individual 
licensee has the initial responsibility of determining whether a 
broadcast constitutes a discussion of one side of a controversial 
issue of public importance, and the Commission will review its 
decision only if it becomes necessary to determine whether the 
licensee has acted reasonably under all the circumstances. The 
licensee's judgment in this case should not be overruled. 

Moreover, there is an obvious requirement that the complainant 
first specifi' lly define the "issue" that is claimed to be 
"controversial. This Ms. Glen has not done. Her letter speaks 
bewilderingly of, first, the "future of Station WNCN;" then the 
economic viability of "the classical music format;" and 
finally, retaining "the unique programming which WNCN has previously 
employed ... through the means of a listener-sponsored station." 

We do not know upon which of thase "issues" the WNCN Listeners 
Guild would like to broadcast :.ts views, or whether it perhaps 
regards them all as parts of o - e large all-encompassing issue. 

We can hardly exercise our own reasonable judgment better than 
we already have, in the absenc: of a precise delineation of the 
issue as seen by the complainat. We can only read Ms. Glen’s 
letter; we cannot read her mind. 


I 
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Furthermore, the announcements broadcast over the air by 
WNCN-FMV (to be distinguished from what may have been discussed 
in local newspapers and magazines) clearly did not present one 
side of a controversial issue, even assuming tlit WNCN-FM’s format 
change may be so characterized. Instead, the announcements simply 
took note of WNCN's change of format and requested that listeners* 
fond of the classical music format pledge money to sustain the 
format on a non-commercial station. The merits of WNCN's change of 
format was not even mentioned, let alone arguecT during the broadcasts. 
The focus of the announcements was clearly upon securing pledges to 
support a classical format on a non-commercial station ar.d not at 
all upon the merits of management's decision to alter the format 
of its broadcast station. The Guild has not, in our opinion, sought 
to discuss the merits of the request for pledges of financial 
support, which in any event is hardly a controversial matter of 
public importance. 

What may have been discussed or argued in the press about WNCN's change 
of format is another matter entirely and one to which the Fairness 
Doctrine in broadcasting has no application. Possibly the Guild night 
urge that it should be given space in the press to argue its cause, 
but as broadcasters we did not feel compelled to redress any im¬ 
balance that may have occurred in the newspapers and magazines, assuming 
for purpose of argument that such an imbalance did exist. 

The follow. situations are illustrative of the broad questions 
which appear to be raised by the complainant: 

Does a station which telecasts a controversial play in a fcotball 
game open itself to Fairness Doctrine requirements? 

Is a station which announces on the air that a news pregram 
which previously had been broadcast at 6:00 p.m. would be shifted 
to 6:30 p.m. required to give time to the opponents of the change? 

Does a station which has substituted baseball games for the 
Metropolitan Opera and announced the substitution on the air and 
asked for donations to enable the Opera to continue on an educational 
station thereby open itself to giving time to those who oppose the. 
substitution? 


1/ The continuity used in the announcements is annexed. 
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The answer in each case is certainly, "No." A station making a 
program or format change may arguably not be insulated from the 
Fairness Doctrine if it undertakes to argue the merits of the 
change on the air. But certainly a station making such a change 
is not required to give time to opponents of the change merely 
because some persons prefer the incumbent format. There is never 
a change uackcd unanimously by the community. 

In short, it is the position of Station WNCN-FM that the Fairness 
Doctrine complaint of the Listeners Guild is without merit. Not 
only has there been no delineation of the issue alleged to have 
been treated on the air, but even if there were, WNCN-FM's 
broadcast announcements did not argue one side of an issue so as 
to invoke the Fairness Doctrine. 

* Very truly yours 

Starr WNCN, Inc. 


-f 
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By ; 

Peter Starr 

Mr. Vincent J. Mullins 
Secretary 

Federal Communications Commission 
Washington, D. C. 20554 

Copies of this letter are being sent as a courtesy to: 

Samuel Miller, Esq. 

Counsel for Classical Conn. 




Charles M. Firestone, Esq. 

Counsel for Citizens Comm. Center 
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A Starr Group Station 


A Jj3 


2 Wosi 45th Street New York NY 10033 ?/2/c- 37 6171 


PRESS RELEASE 

Tha following is a transcript of the radio announcement by KiUiam F. Buckley. Jr. 
regarding the change of format of WNCN: 

This is William F. Buckley. Jr. I a. the Chairman of the Board of the 
Starr Broadcasting Group. You will have heard that Station WNCN will no longer 
broadcast in the format to which we are accustomed, beginning on October 5th. 

Between now and then we hope to conclude arrangements that would permit 
the continuation of tha WNCN format, together with its musical director and its 
announcers, on another channel. That channel would not carry commercial announcements 
of any sort. We are, at this point, discussing with severnl New York channels the 
• possibility of turning over our extraordinary collection of records, which we value 

second only to the unique staff that has made WNCN possible. 

Whst we need from yon is an expression of interest, concretel*. Would you he 

willing to make an aru.ua! contribution to a non-commercial station that would parfon. 

for you what WNCH is now performing. Conceivably, we could cv-n arran„_ 

the call letters,to which we are all accustomed, on over to the new channel. 

The officers of Starr and representatives of other stations will begin their 

v v<ft-h Tf we can have from you an expression of 

meetings on Thursday, September the Fifth. ,If we can 

your support by then, that would help. 

VIrite to "SAVE WNCN"; mention the amount of money >ou would 

.. vws it would be tax deductable. And send 

if and when the arrangements go tnrough.1 ’ 

vour letter to: WMCK, 2 West 45th Street, Kew York, Lew York. 

Thank you." 

A • \ *7. i 1,:.. /)-/, S U r ___ 
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V,'. e following Is Taped Anncitn cc-nsn t '! o. 2 by ’.’i Hi. ip. F. Buckley, Jr. 
broadcast on kh CN’ beginning Tuesday, Scptcrbcr 3, 13 74: 

"Tills :Ls 71 Hi am. F. huckley, Jr. , Chairran of the Board of Starr 
6ro?.dca3t.inr, Group. The response to the 'SAVE T .’!JCN' drive has been 
electric. If you continue to scud in your pledges at the current rate, 
we'li he over the top by the 15th of Septenber, and the result '/'ill be 
a continuation of the irusic in the unique blend you've becone accustomed 
to, with this difference: The new UKCN would not carry commercial 
advertising. The music director, David Dubai, has said that if the 
drive succeeds, the new UUCN will be the finest music station in the world. 
Ky own opinion is that it's that already. Please make out your pledge 
now. write to: SAVE WNCM, 2 West 45th Street, New York. The zip code, 
10036. Thank vou." 
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2 West 45th Street New York NY 1C023 212/357 6171 




AUG. 29, 1974 

THIS IS ELISE TOPAZ, A MEMBER OF THE STAFF OF WNCN. WE ARE 
VERY SAD ABOUT THE IMPENDING FORMAT CHANGE. BEGINNING OCTOBER 
5, 19 74, WNCN WILL NO LONGER OFFER THE MUSIC TO WHICH WE 
HAVE BECOME ACCUSTOMED. WITHOUT THE 24 HOUR-A-DAY BROADCAST, 

IT IS OBVIOUS THAT THE MUoICAL LIFE OF NEW YORK CITY. WILL SUFFER 
A SERIOUS LOSS. WILLIAM F. BUCKLEY, JR., CHAIRMAN OF THE BOARD 
OF STARR BROADCASTING GROUP, AND INDEED AN APPRECIATIVE LISTENER 
OF THE STATION, HAS BROADCAST A TAPED STATEMENT SEVERAL TIMES 
OVER THE LAST FEW DAYS, WHICH GIVES US HOPE THAT WNCN'S SURVIVAL 
IS STILL POSSIBLE. IN HIS STATEMENT, HE MENTIONS A NEW STATION. 
THIS NEW STATION WOULD BE NON-COMMERCIAL, AND IN ORDER FOR THIS 
POSSIBILITY TO EXIST, WE MUST HAVE AN EXPRESSION OF GIGANTIC 
SUPPORT FROM YOU - OUR AUDIENCE. WE URGE YOU TO WRITE TO 
"SAVE WNCN," 2 WEST 45TH ST., N.Y., 10036 AND PLEDGE WHAT YOU 
WOULD BE WILLING TO DONATE ON AN ANNUAL BASIS. PLEASE SEND * 

YOUR LETTERS AS SOON AS POSSIBLE. WE BESEECE1 YOUR SUPPORT. 

THAT'S "SAVE WNCN 
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A Starr Group Station 


2 West 45th Street Mew York MY 1G02n 212/357 6171 

* 

/» 


SEPT. 8, 1974 

THIS IS WILLIAM F. BUCKLEY, JR., THE CHAIRMAN OF THE BOARD ; 

k 

OF STARR BROADCASTING. AS YOU KNOW, $100,000.00 HAS BEEN 
PLEDGED BY A FOUNDATION PROVIDED WE CAN MATCH IT WITH FRESH 
PLEDGES. WE ARE BEGINNING NEGOTIATIONS TO KEEP WNCN ALIVE, 

2 4 HOURS OF THE MUSIC YOU HAVE BECOME USED TO, ONLY THIS TIME 
WITHOUT COMMERCIAL INTERRUPTION OF ANY KIND. SO, PLEASE 
REMEMBER, YOUR PLEDGE HAS DOUBLE THE VALUE FOR THE NEXT 
$100,000.00. PLEASE WRITE TO "SAVE WNCN," 2 WEST 45TH ST., 
N.Y., 10036, OR TELEPHONE 242-2200. THERE ARE 10 VOLUNTEERS 
STANDING BY TO TAKE YOUR CALL. THAT’S 242-2200. 


j 


Jl, 
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or . /. .-J. 
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A Starr Group Station 


2 West 45th Street Mew York NY 10025 212/oo7 6171 
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SEPT. 8, 1974 

THIS IS WILLIAM F. BUCKLEY, JR., CHAIRMAN OF THE BOARD OF STARR 
BROADCASTING. YOUR INITIAL, RESPONSE TO THE DRIVE TO SAVE STATION 
V7NCM HAS MADE US ALL HUGELY OPTIMISTIC THAT NEW YORK'S FINEST 
FINE MUSIC STATION WILL CONTINUE TO SERVE THE COMMUNITY. THE 
GOOD NEWS RIGHT NOW IS THAT A FOUNDATION HAS OFFERED TO MATCH 
UP TO $100,000.00 ANY PLEDGE RECEIVED FROM TODAY UNTIL THE END 
THE DRIVE - WITH THIS GRANT AND ANOTHER $100,000.00 FROM YOU 
WILL HAVE MADE IT. WE PROMISE TO KEEP YOU POSTED. MEANWHILE, 
PLEASE SEND IN YOUR PLEDGE. TELL HOW MUCH YOU WOULD BE WILLING 
TO GIVE ANNUALLY - YES, IT WILL BE TAX DEDUCTIBLE - TO KEEP 
WNCN ALIVE. SEND YOUR PLEDGE TO "SAVE WNCN," 2 WEST 45th 
STREET, N.Y. 10036. THANK YOU. 


Ji, 


n>pf.rn J T)orimo.\l Uo:: _ S)‘u(L> 







2 West 45th Street Naw York NY 10033 2*2/357 6171 
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SEPT. 8, 1974 

THIS IS DAVID DUBAL, PROGRAM DIRECTOR OF WNCN . THE CAMPAIGN 
LAUNCHED TO SAVE OUR UNIQUE CLASSICAL FORMAT IS GOING EXTREMELY 
WELL. HOWEVER, WE NEED PLEDGES FROM ONE AMD ALL. OUR MANY 
FINE VOLUNTEERS ARE STANDING BY WAITING FOR YOUR PLEDGE. WE 
HEED TO GO OVER THE TOP SOON: SPEED IS OF THE ESSENCE. THIS 
MUST BE OUR BIG WEEKEND. THE NUMBER TO CALL IS 24 2-2200, 

242-2200. THANK YOU. 


AS r Group Station 


-J]»»nru .) . Jitir Ittflttn 
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A Starr Group Station 


2 West 45th Street New York NY 10025 212/857 6171 
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SEPT. 9, 1974 

• . ...» 

THIS IS ELISE TOPAZ FOR "SAVE WNCN. " THE MUSICAL PROGRAMMING 
YOU ARE LISTENING TO RIGHT NOW IS AVAILABLE ONLY ON WNCN. THINK 
ABOUT THAT. THERE IS NO OTHER STATION IN THE UNITED STATES THAT 
OFFERS THE DEPTH OF PROGRAMMING THAT WNCN BRINGS YOU EVERY 
DAY, 24 HOURS-A-DAY. IN THE LAST WEEK, 30 0 PEOPLE HAVE TAKEN 
16,000 PLEDGES TO PRESERVE FINE MUSIC IN NEW YORK CITY. THAT’S 
16,000 OUT OF AN AUDIENCE OF 400,000. IF YOU ARE LISTENING TO 
THIS ANNOUNCEMENT AND YOU HAVE NOT CALLED IN YOUR PLEDGE, ALL 
VIE CAN SAY IS, WE NEED YOUR HELP. THERE ARE NO MORE SPONSORS 
TO PAY OUR WAY; FROM NOW ON IT’S JUST YOU AND US AND THE MUSIC. 
PLEASE CALL NOW: 212-242-2200 OR WRITE "SAVE WNCN," 2 WEST 45TH 
STREET, N.Y. 10036. THE PHONE NUMBER AGAIN IS 242-2200. 

TH7\NK YOU. 


i I 
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2 West 45i!i Street Maw York MY 1C025 212/SS7 6171 


SEPT. 15/ 1974 

LADIES AND GENTLEMEN, THIS IS WILLIAM F. BUCKLEY, JR. , CHAIRMAN 
OF THE BO RAD OF STARR BROADCASTING GROUP. I'M HAPPY TO REFORT 
THAT THE "SAVE WNCN" APPEAL HAS REACHED ITS GOAL. WE HAVE IN 
HAND PLEDGES TO SUPPORT THE CONTINUATION OF THE PRESENT FORMAT 
AMOUNTING TO $500,000.00. ADDITIONALLY, WE HAVE A GRANT OF 
$100,000.00 THAT CAN BE APPLIED TO THE CAPITAL EXPENSE OF 
CONVERTING THE NEW CHANNEL FOR USE IN THE WNCN FORMAT. THREE 
NEW YORK CITY STATIONS HAVE SHOWN AN INTEREST IN ADOPTING THE 
WNCN FORMAT. EACH OF THEM HAS A DIFFICULTY OF ONE KIND OR 
ANOTHER. I AM CONFIDENT THAT ONE OF THESE STATIONS WILL IN 
THE NEXT TWO WEEKS STEP FORWARD TO PERPETUATE THE FORMAT 
WE ALL REVERE. REMEMBER, IT IS SPECIFIED THAT THE NEW FORMAT 
WILL EXCLUDE ALL COMMERCIAL MESSAGES. 


I HAVE INVITED A COMMITTEE OF NEW YORKERS TO TAKE CHARGE FROM 
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OF THE BORAD OF STARR BROADCASTING GROUP. I'M HAPPY TO REFORT 
THAT THE "SAV. WNCN" APPEAL HAS REACHED .I'S GOAL. WE HAVE III 
HAND PLEDGES TO SUPPORT THE CONTINUATION OF THE PRESENT FORM*? 
AMOUNTING TO $500,000.00. ADDITIONALLY, W^LAVE A GRANT OF 
$100,000.00 THAT CAN BE APPLIED TO TRfKCAPITAL EXPENSE OF 
CONVERilMG THE NEW CHANNEL FORllB^flN THE WNCN FORMAT. THREE 
NEW YORK CITY STATIONS HAVlji/^HOWN AN INTEREST IN ADOPTING THE 
WNCN FORMAT . EACH OFP&EM HAS A DIFFICULTY OF ONE KIND OP. 
ANOTHER. I AM CCprf IDENT THAT ONE OF THESE STATIONS WILL IN 
TfLE NEXT TWQ^'tfJEEKS STEP FORWARD TO PERPETUATE THE FORMAT 
WE ALL REVERE. REMEMBER, IT IS SPECIFIED THAT THE NEW FORMAT 
WILLIEXCLUDE ALL COMMERCIAL MESSAGES. 

I HAVE INVITED A COMMITTEE OF NEW YORKERS TO TAKE CHARGE FROM 
THIS POINT ON. THEY ARE RICHARD CLURNAN, PRESIDENT OF THE 
CITY CENTER; SCHUYLER CHAPIN, GENERAL MANAGER OF THE METROPOLI¬ 
TAN OPERA; DR. FRANK STANTON, PRESIDENT OF THE AMERICAN P£D 
CROSS, AND FORMER PRESIDENT OF CBS; DAVID OPPENHEIM, DEAN OF 
NEW YORK UNIVERSITY AND FORMER MUSIC CONSULTANT FOR RCA; 

DIXON PALMER, REPRESENTING THE MERLIN FOUNDATION; AND THEODORE 
SORENSEN, THE DISTINGUISHED ATTORNEY. ALL OF THESE GENTLEf!EN 
HAVE AGREED TO SERVE. THIS COMMITTEE WILL PRESIDE OVER THE 
NEGOTIATIONS. IT WILL MEET FOR THE FIRST TIME ON TUESDAY, 

SEPT. 17. AS THE NEWS DEVELOPS, IT WILL BE PASSED ALONG TO 
YOU BY THE CHAIRMAN OF THE COMMITTEE, MHO WILL BE ELECTED AT 
THE FIRST MEETING. MEANWHILE, I JOIN WITH THE STAFF OF WNCN 
IN CONGRATULATING YOU ON WHAT YOU HAVE DONE. THANK YOU. 
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A Starr Grcno Statior. 


2 West 45:h Street Mow York N Y 1C333 2 i 2/367 6171 
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SEPT. 18, 1974 

THIS IS ELISE TOPAZ WITH THE LATEST REPORT 0N THE SAVE V7NCM 
CAMPAIGN. ON SEPT. 17, THE COMMITTEE TO SAVE WNCN MET FOR THE 
FIRST TIME. RICHARD CLURMAN, PRESIDENT OF CITY CENTER, WAS 
ELECTED AS ACTING COMMITTEE CHAIRMAN. THE PROCEDURE FOR THE 
TRANSFERENCE OF THE WNCN ASSETS TO ANOTHER STATION WERE 
DISCUSSED. AS FAR AS THE NEGOTIATIONS WITH STATIONS WBAI, 

WNYC, AND WFUV ARE CONCERNED, THERE HAVE BEEN NO FORMAL PROPO¬ 
SALS TO THIS DATE. WE WILL KEEP YOU INFORMED AS TO FUTURE 
DETAILS. THE MEMBERS OF THE COMMITTEE TO SAVE WNCN ARE RICHARD 
CLURMAN, SCHUYLER CHAPIN, DR. FRANK STATNTOM, DAVID OPPENHEIM, 
THEODORE SORENSEN, DIXON PALMER, ROSALYN TURECK, AND WILLIAM 
F. BUCKLEY, JR. 
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September 30, 1974 


A - 73 , 


Vincent J. Mullins, Secretary 
Federal Communications Commission 
1919 M Street, N.W. 

Washington, D. C. 20554 


Dear Mr. Mullins, 


Fairness Complaint of WNCN 
Listeners' Guild Against 
Station WNCN-FM, New York, 
New York 
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This is in reply to Peter Starr's letter of 
September 27, 1974 representing the position of Starr 
WNCN, Inc. to the Commission in the matter of the fairness 
doctrine complaint raised against WNCN-FM by the WNCN 
Listeners' Guild. 

In his letter, Mr. Starr asserts that he cannot 
find any controversial issue of public importance in the 
almost hourly editorials by the station calling for financial 
pledges to the "Save WNCN" campaign. Mr. Starr then states 
that even if "WNCN-FM's format change" may be characterized 
as a controversial issue, the station's editorials did not 
constitute one side of such an issue. 

The WNCN Listeners' Guild hereby responds to Mr. 
Starr's statements. We respectfully submit that they 
leave no doubt but that Starr WNCN has abused its discretion 
under the fairness doctrine, and has done so in bad faith. 

I • Pr ocedural Matter s 

Eeforc detailing our substantive response, however, 
the Guild would first like to clarify a couple of procedural 
matters. 

(A) Mr. Starr states in his letter that he is 
responoing to the "fairness doctrine complaint lodged by 
Ms. Kristin Booth Glen on behalf of the WNCN Listeners' 

Guild doted September 21, 1974..." So that there is no 
misunderstanding, the WNCN Listeners Guild has presented its 








fairness complaint to the station and the Commission in 
various other documents besides the letter to which we 
believe Mr. Starr refers. Accordingly, we attach as 
Exhibit A to this letter the following: 

(1) Copy of telegram dated September 10, 

1974 from Matthew C. Edwards, spokesman 
of the WNCN Listeners Guild to Roger 
Starr, President of Starr Broadcasting. 
(This is reprinted as Exhibit B to the 
Affidavit of Kristin Booth Glen, which 
in turn was attached as Exhibit J5 to 
the WNCN Listeners Guild Petition for 
Revocation, Etc.* filed with the 
Commission on September 23, 1973.) 

(2) Affidavit of Kristin Booth Glen dated 
September 13, 1974, and attached to 
the Guild’s Petition as Exhibit J5. 

(3) Letter dated September 12. 1974 from 

Ms. Kristin Booth Glen, counsel for 
WNCN Listeners’ Guild, to Mr. Paul 
Wachsmitn, WNCN Station Manager. 

(This is Exhibit A to Ms. Glen's 
Affidavit in (2) above, and is the 
letter to which we believe Mr. Starr 
refers in the opening sentence of his 
September 27 letter to the Commission. 

We believe Mr. Starr mistakenly related 
the date of Ms. Glen's letter as 
September 21, 1974 instead of 
September 12, 1974.) 

(4) Affidavit of Robert J. Schack dated 
September 15, 1974 and attached to the 
Petition as Exhibit Jl3. 


* The "Petition for Revocation of License of Starr Broadcast 
Group, Inc. to Operate State WNCN-FM, New York, New York, or 
Immediate Submission of Renewal Application and Resolution o 
Fairness Doctrine Complaint and Other Relief" is hereinafter 
referred to as "Petition." 
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(5) Letter dated September 15, 1974 from 
Paul Wachsmith of WNCN to Mr. Matthew 
Edwards. (This letter was logged at 
the Commission's Complaints and 
Compliance Division on September 26, 

1974 as C9-1567.) 

< 

(6) Letter dated September 19, 1974 from 
Matthew Edwards to William B. Hay of 
the FCC. (This was logged by the 
Complaints and Compliance Division on 
September 24, 1974 as C9-1563.) 

We would also refer the Commission to the Petition 
of the WNCN Listeners Guild, particularly pp. 49-52 and 
Exhibits referred to therein, and the Guild's Motion for Stay, 
also filed on September 23, 1974, particularly pp. 11-14. 

With the possible exception of (6) above, WNCN has received 
all of the above items which relate to the fairness doctrine 
abuse question.* ** We believe these documents comprise the 
fairness record before the Commission. Nevertheless we .ill 
concentrate in this letter on Mr. Starr's belated response 
solely to Ms. Glen's September 12 letter. 

(b) A second procedural issue which needs to be 
clarified is the form of Starr WNCN, Inc.'s response to the 
fairness doctrine question. Mr. Starr has submitted an 
unsworn, unverified letter to the Commission on the stationery 
of his counsel. Fly, Shubruk, Blume and Gaguine of Wasnington, 
D.C. 


This does not appear to conform strictly to the 
Commission's Rules for subscription and verification of 
pleadings as set forth in 47 CFR §1.52 (1973)!* Nevertheless, 


* Starr's counsel was notified of the filing of Item 6. 

**Section 1.52 provides in part: 

The original of all petitions, motions, 
pleadings, briefs, and other documents 
filed by any party rej esented by counsel, 
hall be signed by at least one attorney 
of record in his individual name, whose 
address shall be stated ... A party who 
is not represented by an attorney shall 
sign and verify the document and state his 
address. 
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in reliance on Mr. Starr's representations and assuming that 
Mr. Starr has implicitly verified the accuracy and completeness 
of the editorialis attached to his letter, the Guild will 
answer the letter as if it conformed to Section 1.52. 

On the other hand, if the Commission were not to 
view Mr. Starr's letter is verified, then the Guild res¬ 
pectfully requests that it he struck from the files and 
returned. We raise this matter because if we should later find 
that the editorials or representations submitted therein are lacking 
candor, incomplete and/or intended to mislead the Commission, 
we would expect denial of WNCN's renewal application for the* 
no> *^ license term. See Milton Broadcasting Co .. 34 F.C.C.2d 
1036 (1972), aff'd D.C. Cir. No. 72-1583 (January 30,*1973). 

We note for example, that they do not conform to the texts 
and dates included in Exhibits K1-K13 of the Guild's Petition 
(WNCN editorials monitored by the Guild). 

II• Substantive Response 

With these procedural matters aired, the Guild now 
turns to the substantive merits of Mr. Starr's letter of 
response. The Guild respectfully submits that Starr WNCN's 
steadfast refusal to air contrasting viewpoints to those 
aired in its series of editorials regarding its own proposed 
change of format is unreasonable, an abuse of license discretion 
and made in bad faith. It is totally inconsistent with a 
licensee's fiduciary duty to its service area as trustee of 
the public's airwaves. And, if sustained, Starr WNCN would 
render the Fairness Doctrine meaningless — in the area where 
licensees have the highest duty of fairness: where the 
licensee itself has a personal or financial interest in or is 
the subject of a controversial issue of public importance 
E.g. Springfield Television Broadcasting Corp ., 4 R.R.2d 681, 

685, 519 (1965) and cases cited therein. 


* To the Guild's knowledge and belief, the "Save WNCN" announce¬ 
ments have been logged as editorials. See Affidavit of Robert 
Schack, Petition, Exh. Jl3, attached hereto as Exhibit A-4. 

The Guild respectfully suggests., that the Commission immediately 
call for WNCN's logs for August-September, 1974. 




While on page one of his letter Mr. Starr cannot 
find a controversial issue of public importance in the 
station s Save WNCN" editorials* page two demonstrates the 
specious nature of that claim. in the second page Mr. Starr 
states that WNCN-FM's announcements "... clearly did not 
present one side of a controversial issue, even assuming that 
WNCN-FM's format change may be so characterized." 

That WNCN-FM's format change is a controversial 
issue of public importance is clearly demonstrated by the 
spontaneous and voluminous public reaction to WNCN's 
announcement of its format plans. In one week, due to 
the urging of Starr WNCN's own chairman of the board, 

William F. Buckley, Jr., 16,000 people pledged money in 
order to preserve the present format. (WNCN Announcement 
of September 9, 1974.*) We believe the figure now exceeds 
20,000 people, contributing pledges of over $500,000.** 

The controversy is also clearly of public 
importance as demonstrated by the extreme press coverage 
9 i^®n to the matter. Exhibit C to the Petition, and Exhibit 
D to the Guild’s September 27 "Objection and Protest" to 
Starr's application to change call signs are collections 
of news and magazine articles on the format change. They 
include news-feature articles from [MORE], the New York 
, T . i . mes > the Daily News , Sunday News . Broadcasting . Variety , 
V-kHage Voice , the Long-Island Press. Cue, New Y ork 
Mag a zine, and the New York Post *** The Times alone has 
carr i- e£ 3 at least nine articles involving the format change 
since Starr's announcement in late August. 


* Attached to Peter Starr's letter of September 27, 1974 to 
the Commission. 

** See WNCN Announcement of September 15, 1974. id . 

***Contrary to Mr. Starr's intimations in his letter, the 

Commission can and should take into account what is happening 

r rCS i 35 ^ relates to a fatness doctrine question. 
See National Broadca sti ng Co . v. FCC, D.C. Cir. No. 73-2256 

(Slip Op. September 27, 1974) at pp. 45-48 (Commission should 
have considered printed reviews of "Pensions" m determining 
reasonableness of NBC's characterization of the subject of ? 
the program.) J 








Moreover, the Commission has already received 
approximately 300 letters of protest, despite the smoke¬ 
screen raised by WNCN’s sweetheart citizen group efforts 
with "Save WNCN" diverting such protest. The Guild has 
received over 1200 more individual letters and will forward 
them to the Commission as soon as possible. The Commission 
also has a significant number of petition signatures protesting 
the change. in addition to the 300 signatures delivered 
directly to the Commission, the Guild has attached over 900 
signatures in its filings of September 23 and 27, and attach 
an additional 1027 names herewith. These 4000 protesters — 
even before petitions in response to the Guild's advertise¬ 
ment in the September 27 New York Times can be forwarded -- 
clearly demonstate the controversial and important nature of 
the format change issue. Coupled with the press coverage, 
the matter is indisputable.* 

The United States Court of Appeals for the District 
of Columbia Circuit, furthermore, has clearly recognized that 
changes or oroadcast formats can be raised to a "public interest 
level," Citizens Committee to Keep Progressive Rock v. FCC, 

4/8 F.2d 926, 928-929 (D.C. Cir. 1973), and that "the degree 
of support for retention of a unique format can be of critical 
importance in what otherwise are 'close cases'." ibid . at 
n •7. Certainly, then, the degree of reaction to WNCN's 
announcement should be strongly considered in any determination 
of the station's reasonableness in handling the fairness 
doctrine question. A fortiori it should be considered by the 
station in determining whether a given issue is a controversial 
issue of public importance. 

Also of critical importance is the fact that the 
station is personally involved in the controversy. Thus, 
where a television station editorialized on CATV in its service 
area, the Commission held that it acted unreasonably in failing 
to provide contrasting viewpoints: 


*A recent article in Newsweek Magazine was not included. It 
is attached herewith as Exhibit B, along with the New York 
Times editorial of September 28, 1974, uring FCC hearings, 
and other recent articles. 
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[W]e have made clear that broadcast stations 
must "be maintained as a medium of free 
speech for the general public as a whole 
rather than as an outlet for the purely 
personal interests of the licensee" 

(Editorializing Report, 13 FCC at 1248), 
and that, therefore where a licensee has 
made a good faith judgment that it should 
present its viewpoint on a matter in which 
it is personally involved, the licensee has 
a particular duty to insure that the require¬ 
ments of fairness are satisfied. See Letter 
to Emerson Stone, Jr. FCC 64-363 (1964); 

WSOC Broadcasting Co., 17 Pike & Fischer 
RR 548 (1958). 

Springfield Television Broadcasting Corp ., 
supra 47 R.R.2d at 685. See also Pennsylvania 
Community Antenna Ass'n , 6 R.R.2d 112, 115, 

(1965). (Issue of "CATV and its development 
in the Scranton-Wilkes-Barre area".) 

Thus, the fact that WNCN is in fact personally 
involved in the controversy over its proposed change of format 
necessarily colors the Commission's review of the licensee's 
reasonableness and good faith in discharging its fairness 
doctrine obligations. 

This case, then, is decidedly different from NBC 
v. FCC , supra , D.C. Cir. No. 73-2256 ( Pensions ). In Pensions 
the court of appeals held that the Commission erred in failing 
to accord proper leeway and deference to the licensee's 
characterization of the controversial issue of public importance. 
While even under the Pens ions standard, the Commission cannot 
reasonably find that WNCN has reasonably and in good faith 
exercised its discretion under the fairness doctrine, this case 
is at the other end of the spectrum. WNCN's editorials were 
not evidence of a licensee performing its legitimate journalistic 
role in an investigative documentary, but rather a licensee 
propagandizing its own solution to a problem in which it has 
a personal and financial stake. 

In investigative journalism efforts, doubts should 
be resolved in the licensee's favor. NBC v. FCC , supra . 

Where a licensee has a personal interest, on the other hand, 
doubts must be resolved in favor of the public's right to 
hear contrasting viewpoints. Springfield Television , supra . 

If the fairness doctrine is to have any life or breath at all, 
Starr's judgment must be reversed as unreasonable and in bad 
faith. 






It is clear from all correspondence and complaints 
made by the WNCN Listeners' Guild that the controversial issue 
of public importance to which it was referring was WNCN's 
change of format. 

. In Matthew Edward's telegram to Roger Starr of 

September 10, he referred to WNCN's almost hourly editorials 
presenting Starr Broadcasting's position on the public matter 
of WNCN programming." (Exhibit A-l.) 

In Kristin Booth Glen's Affidavit of September 
10, she referred to "WNCN's format" as the issue requiring 
fairness doctrine application. (Exhibit A-2.) 

In Ms. Glerfs letter of September 12 to Paul 
Wachnmith, WNCN's General Manager, she referred to the issue 
of the "future of Station WNCN." She also stated the one 
side which the Guild submits has been presented in WNCN's 
editorials, " i.e ., that the classical music format is not 
economically viable for a commercial station and that the 
only way to retain the unique programming which WNCN has 
previously employed is through the means of a listener-sponsored 
station." (Exhibit A-3.) 

And in Matthew Edward's letter of September 19 
to William B. Ray, he states that, "The change of format 
has become a matter of great concern to WNCN listeners 
in the tri-state area..." (Exhibit A-6.) 

There is no reasonable way that WNCN could fail to 
understand what the controversy is. Mr. Starr's attempts 
to avoid the question by claiming ignorance of the issue 
is clearly an indication of bad faith. The stations 
written response to Mr. Edwards of September 18 (Exhibit A-5), 
denying his fairness request without explanation is an 
indication of whim, arbitrariness, and unreasonableness.* 

( c ) W NCN's Presentation of One Side of 
The Controversial Issue . 

Mr. Starr's disclaimer regarding WNCN's presentation 
of one side of the controversy over the station's change of 


*ln her Affidavit (Exhibit A-3), Ms. Glen details the extremes 
she had to go through simply to obtain a response by the station 
to the Guild's requests. 
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format is, like his denial of the controversy itself, un¬ 
reasonable. Again, the licensee's self interest in the issue 
has colored its exercise of its public trustee function 
as Commission licensee. 

Mr. Starr admits, as he must, that the WNCN 
announcements ... took note of WNCN's change of format and 
requested that listeners fond of the classical music format 
pledge money to sustain the format on a non-ccmmercial station." 
(Starr Letter, p. 2.) By focusing on securing pledges to 
support a noncommercial format, rather than on the merits 
of WNCN's change of format directly, Mr. Starr claims that 
WNCN has therefore avoided discussion over the station of 
the controversial issue of WNCN's change of format. As 
he concludes, at p.3: 

A station making a program or format change 
may arguably not be insulated from the 
Fairness Doctrine if it undertakes to argue 
the merits of the change on the air. But 
certainly a station making such a change is 
not required to give time to opponents 
of the change merely because some persons 
pre er the incumbent format. There is never 
a cnange backed unanimously by the community. 

This argument fails for two reasons. First, it 
is not totally accurate. And, second, in the facts of this 
case, the WNCN approach, i.e., to transfer the WNCN format 
intact to a noncommercial station, is one side of the 
controversy over WNCN's change of format. 

(1) Content of WNCN's Announcements . 

From the first announcement, attached to Mr. Starr's 
letter, William F. Buckley, Jr. raised the issue of the pro¬ 
posed change in WNCN's format. in that context, he proceeded 
to delineate how to "permit the continuation of the WNCN 
format. . ." In the September 3 announcement, Mr. Buckley 
stated that if pledges continued at the current rate, "... 
the result will be a continuation of the music in the unique 
blend you’ve become accustomed to . . ." except that it would 
be without commercials. 








On August 29, WNCN staff member Elise Topaz stated 
that "without the 24 hour-a-day broadcast [of WNCN], it is 
obvious that the musical life of New York City will suffer a 
serious loss."* She then referred to Mr. Buckley's announce¬ 
ments as giving "hope that WNCN's survival is still possible.' 

On September 8, Mr. Buckley again referred to 
"negotiations to keep WNCN alive, 24 hours of the music you 
hive become used to, only this time without commercial 
interruption of any kind." 

On September 8, Mr. Buckley stated that WNCN 
listener pledges "... has made us all hugely optimistic 
that New York's finest fine music station will continue to 
serve the community." That same day. Program Director 
David Dub.al spoke of "the campaign launched to save our 
unique classical format." 

On September 9, Ms. Topaz stated: 

This is Elise Topaz for "Save WNCN." The 
musical programming you are listening to 
right now is available only on WNCN. 

Think about that. There is no other 
station in the United States that offers 
the depth of programming that WNCN 
brings you every day, 24 hours-a-day. 

( ~ )n September 15, Mr. Buckley announced that the 
Suvo WNCN" appeal had reached its goal, and expressed 
confidence that one of three noncommercial stations ". . .will 

m the next two weeks step forward to perpetuate the format 
we all revere." 

These are the statements which Mr. Starr included 
m attachments to his own letter. They demonstrate that the 
WNCN announcements soliciting listener pledges put forth one 
plan only: the continuation of the WNCN format without 
commercial interruption. Again and again the licensee 
refei.red to the hopes and desires of continuing WNCN's unique 
24 hour-a-day offerings through this means. 


*This statement, on behalf of Starr WNCN, alone proves that 
Starr has recognized from the beginning that the issue of 
WNCN's change of format is a controversial issue of public 
importance to its community of license. 
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The "Save WNCN" plan, then, was one method of 
continuing the unique WNCN format in New York. There is no 
question about this, except to the extent it might have been 
a diversionary tactic to minimize citizen protest of the format 
change at the FCC. But certainly the licensee was addressing 
itself throughout these broadcasts to the general issue of WNCN's 
change of its admittedly unique format. Its own references 
and exhibits alone verify this. 

But there is also the very serious omission of 
many announcements in Mr. Starr's unsworn and unverified 
letter.* The Guild submitted transcriptions of a sampling 
of 18 WNCN announcements in Exhibit K to its Petition. The 
accuracy of these transcriptions can be verified by comparing 
the only one which both the Guild and WNCN submitted: that of 
Elise Topaz at Petition, Exhibit Kll, and in Mr. Starr's 
letter, the seventh attachment, dated September 9, 1974. 

The times and dates can be verified by the Commission by 
calling for WNCN’s logs from September 1 to September 15. 

Mr. Starr's omissions are critical. For the 
Guild s transcriptions show that the station aired other 
announcements which more directly present WNCN's plan to 
save its own rormat as a viewpoint on the overall format change 
issue. For example. Exhibit Kl is a transcription of an 
editorial by David Dubai on September 5 at or about 9:50 p.m. 

In it he states. 

We would appreciate any and all pledges 
to help make WNCN a continuing force in 
New York music, to maintain it as a 
fulltime classical music station in New 
York City and that can only be done if 
it becomes a listener supported, non¬ 
commercial station because this frequency 
is being taken October 5th by another 
format, a different kind of music. if 
you like classical music, if you like 
fNCN, and you feel its worth it to you, 
to support it by financial contribution 
. . . then call right now. . . 


*At page 2, note 1 of his letter, Mr. Starr states unqualifiedly 
that The continuity used in the announcements [broadcast over 
the air by WNCN-FMl is annexed." The Guild's copy of the 
pleading contained only nine announcements. 
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We've got to see how broad the base of 
support is for WNCN. If there's enough 
support to justify, the station will 
continue. If not, it won't; it's as 
simple as that, as of October 5th. 

We will not detail here all of the transctiptions 
in Exhibit K to the Petition. The point is that Mr. Starr 
has not supplied the Commission a full and complete account 
of WNCN's announcements relating to the change of format. 

Nor has he explained that his attachments are but a few of 
the announcements aired on the subject. Instead, he has 
represented in a letter,upon which he no doubt expects the 
Commission to rely, that WNCN did not even mention the 
merits of WNCN's change of format.* 

In sum, a simple perusal of the Starr letter 
attachments, and the fact that he has apparently concealed 
other, more pertinent announcements, raise serious questions 
as to the accuracy of Mr. Starr's characterization of WNCN's 
position on the format change issue. They clearly demonstrate 
that the "Save WNCN" campaign was, in context, one side of the 
controversy over the issue of WNCN's change of format. 

(2) " Save WNCN" Is One Side of The 
Controversy Over WNCN's Change 
of Format . 

In its Fairness Report . 39 Fed. Reg. 26372 (1974), 
app 'l pondi ng sub nom ., National Citizens Committee for 
Broadcasting v. FCC , D.C. Cir. No. 74-1700, the Commission 
considers the problem of determining specific issues raisd 
in a program. It stated that "a broadcast may avoid explicit 
mention of the ultimate matter in controversy and focus instead 
on assertions or arguments which support one side or the other 
on that ultimate issue." _ld. at ^33. 


*We would observe at this point not only that Mr. Starr's state 
ments lack the candor the Commission expects from its licensees 
but also that in a similar circumstance the Commission denied 
renewal f a license, based on circumstantial evidence that the 
licensee falsified an editorial in responding to a Commission 
fairness inquiry. Milton Broadcasting Co. , supra . 
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Th>-^_ommission 1 s hypothetical^crremple is where 
a spokesman asserts two principal arguments for passage of 
a school bond issue (need for construction and need for 
substantial increase in teachers' salaries), but does not 
explicitly mention or advocate passage of the bond issue. 

Ibid. 


The Commission then states that it ". . . would 
expect a licensee to exercise his good faith judgment as to 
whether the spokesman had in an obvious and meaningful fashion 
presented a position on the ultimate controversial issue. . ." 
Ibid. 


It continues, that the licensee's inquiry should 
focus on whether the statement, in the context of the ongoing 
community debate, is "so obviously and substantially related" 
to the ultimate issue as to amount to advocacy of a position 
on that question. If the licensee's determination is reasonable, 
and arrived at in good faith, the Commission will not upset 
it. Ibid. 


Under this approach, WNCN's determination must be 
ruled unreasonable and in bad faith. Reasonably, no licensee 
could dispute that the "Save WNCN" campaign was one way to 
continue the unique WNCN format, but clearly not the only way. 
The Guild and Classical Radio for Connecticut have acted in 
another way — one that has worked in some form in several 
other cities: Chicago, Atlanta, Syracuse, Sylvania, Ohio, and 
Cambridge, Massachusetts. 

For the licensee to deny that its way is not the 
only way is unreasonable. For it to fail to see the ultimate 
issue, or that its constant editorials spoke to that issue — 
on a matter in which it was personally and financially 
involved — is bad faith. 

Clearly, then, WNCN's refusal to provide for the 
presentation of contrasting viewpoints on the way to preserve 
the unique format of WNCN, the central controversy involved 
in the station's proposed change of format,is unreasonable 
and made in bad faith.* The Commission must reverse the 
licensee's determination. 


*In this regard,, we would also draw the Commission's attention 
to the allegations in Robert Schack's affidavit ( Petition , Exh. 
J13, attached as Exhibit A-4 hereto) that (1) the licensee has 
purposely failed to place listeners' letters relating to Save 
WNCN in its public file, and (2) that the announcements were 
logged as editorials. Accordingly, Starr knew it was present¬ 
ing one viewpoint on a controversial issue of public importance. 
47 CFR §73.112(d)(1) Note l(i)(1973). 
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(D) Affirmative Obligation to Cover 

Issue Under the Fairness Doctrine . 

Assuming arguendo that WNCN had not aired one side 
of the controversial issue of public importance relating to 
the station's change of format, the licensee would have 
violated its affirmative obligation under the fairness doctrine 
to cover controversial issues initially. This obligation is 
clear, and is set forth in Section 315 of the Communications 
Act, 47 U.S.C. §315; Red Lion broadcasting Corp . v. FCC , 395 
U.S. 367, 377 (1969); NBC v. FCC (Pensions ), supra . Slip Op. 
at 11; Fairness Report , supra , at f24; Editorializing by 
Broadcast Licensees , 13 F.C.C. 1246, 1249 (1949). 

A licensee "is prohibited from 'excluding partisan 
voices and always itself presenting views in a bland in¬ 
offensive manner'... A broadcaster neglects that obligation 
only at the risk of losing his license." Fairness Report , 
supra , at 581, quoting CBS v. PNC , 412 U.S. 94, 131 (1973). 

We have already demonstrated that the WNCN change 
of format is of great public concern and controversy. It 
is of greatest concern to the WNCN audience. Over 20,000 
people (of a total audience of 400,000) have actually 
pledged money in a period of weeks to keep the format going. 

Thus, WNCN would have a special obligation to inform 
its audience of the various "partisan" sides to this hot issue. 
Unless it can demonstrate a practice of airing many other 
controversies of importance to its service area, or airing the 
various sides to this change Of format controversy, WNCN has 
violated the first and basic tenet of the fairness doctrine. 
Accordingly, if Mr. Starr's statements were true regarding the 
station's failure to air any partisan sides to the format 
controversy, WNCN should be required either to begin airing 
such controversial programming or lose its license. 

Ill. Remedy 

While Mr. Starr did not address this point, the 
Guild would respectfully request that it, or other responsible 
spokespeoplc representing its position, be afforded free spot 
messages roughly equal to the almost hourly editorials aired by 
WNCN on its proposed change of format over the past month. 
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In order for this remedy to have effect, furthermore, the 
Guild submits that the Commission issue an order preserving 
the status quo on WNCN's format, since the operative facts and 
decisions in the ultimate controversy are within the licensee's 
control. Finally, the Guild re .ers the Commission to its 
Motion for Stay, filed September 23, 1974, and requests 
Commission action by 3:00 p.m. Tuesday, October 1, in order 
that it may timely seek and obtain judicial review. We 
would be glad to appear for oral argument before the Commission 
if that is deemed necessary or helpful, 
r* 

Respectfully submitted, 

WNCN Listeners' Guild 


By kAl$h*\ _ 

Kristin Booth Glen 
30 E. 42d Street 
New York, New York 10017 



Frank W. Lloyd 



Charles M. Firestone 


Citizens Communications Center 
1914 Sunderland place, N.W. 
Washington, D. C. 20036 


Of Counsel: 

Shelley Higgins 
Jody Daniels 
Student Interns 

Citizens Communications Center 
cc: Peter Starr 

c/o Fly, Shubruk, Blume & Gaguine 

Milton Gross 

All Commissioners 

Ashton Hardy, General Counsel 
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JN THE MATTER OF THE PETITION OF 
THE WNCX LISTENERS’ GUILD 

TO REVOKE THE LICENSE OF AFF1DW.IT 

STAri’ REOAD3AST3 NS GIT/UP, INC. 

Sl’ATE 01 NEW YORK ) 

COUNTY OF NEW YORK) S3. I 

KRISTIN Hooj’U GIF.N, hoi nci duly sworn, df poses a? i t1 y- : 

I am an attorney, admitted to the prac i iro o r i , , •- 

Uu> Ear of the State of Now York, and I repro - m the p--t i * I or. r* , 

1 1 >(' i.’XCN I istoners’ Gujid. 

On i nformnt ion and belief, on T’o-d.y, H* p u ,, ,o • 
Kr * Katthew c. Edvards, on behalf of the UXCN lit 
and u: tor consulting with mo, sent a trice?am re .t j 
opportunity under (I. fairness doctrine * c> pit --ot ; 0 , 

' ' f ‘-.'po; j»t to the* edit:ox iali zed announce’ ents ! i: •- ndo « •. . • r- 

1 1 1 ' 1 1 ' ,m EueMey Jr. , Civ. ii man of tho St.- rr ? roa »e, « • i n . 

c.ioup, Inc., and his staff regarding KXCX's fori a*. . Yh- tr-ir. , f 
‘ 1 1 • Paul V.achi mi tb. General Lnr 

:Ull,on Ji,,d c '°pi Of; veto sent to Mr. Huckloy and to t ho Co;- Ifs.'o: 

tm Thursday, 12 Sopfortbor 397-1, vh<-n no nv ponce had 
i' n I orlbromine, I sent a letter on my local tettorhead n-.t u.’r 
i m 1 in-t oner s’ Guild’s request and qiviiv reasons t.h. t it 

nhoulci be cjrantrd. Tho letter was sent to Nr. L\.r ln.mi tb with 
oop'os to Mr. Ijuckloy and the Comm i r.si on. The ro,, • to Mr. 
t il. nith vmm hand delivered t , WNCN at 2 Kent C.tli street , 

ET-r York, N.Y., and vas sipnod for by a duly net ' > r i xmI <; q.iy, . 

° r H.aii WNCN, Inc. An c*xact carbon copy of the letter is 
appended here as Exhibit "t." 
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JU on Friday, 3 3 September 1974, still having yeceivi## 

no response, T called the st ation several timers and was told 
that no m nagemonl personnel wore present. At or about 5t30 p.m, 
that day T reached Mr. Wachsmith at the station, who told me 
t},:i.t in iiis opinion and that of Mr. Buckley the; W\*C\" Listeners' 
Guild did not have the right to present opposing viewpoints, 

Lu» that h would sp-vib to the station’s lawyers on Monday, 
i informed him that if T did not hear from his lawyers by that 
d tt.e, ] would proceed to file a r airness complaint with Hie 


Cu : : i S: . I on . 


Once again J received no response. 

, on information and belief. 
On Tu'-’sun • , 1.7 September 1 974,/Mr. Edwards cal 1 rd 

fit ri -r» C\"s lavy.-rr, J'ly, Shurbruk, Mune L Cage! no, 49 

Mocked elle r Plaza, Mew York, .Y. , to ask for a response. 

; , f;ii led ; i pealed!y and to no avail unt il he stated that he 

vos r; o ' i. • to go to the Gormi.'s ion i mtm d. J ately. A: this point 

\ ( 

1 •, ,s ,.t once put in touch v i t.h Peter ShucbruV , a somor 


p.til.tier i! 


i the lav firm, who told him that, the Guild’s request 


\ deni f d and i he t a letter vov’ld bo composed in duo course. 


do reasons 


for the denial have ever been given. 


it | - 


The VG.’Ca bishonors’ Guild cont inues to assert that 
- • a if q > t Junto and conflicting v.iewpoi nt. on the 


i »; t <•) of son ous )'ui 


Li.ic interest to which Mr. Luck ley and Ins 


:.! .iff 1 , i ve add re: 


: ,r.ed t hcmscl Vf's, in broadcast editorials on a 
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THE WNCN LISTENEDS' GUILD 


TO P.EVOKE THE I.TCENSE OF 


STAPH BROADCASTING GROUP, INC. 


STATE Or NE’.J YORK ) 

COUNTY OF NEW YORK) SS.: 

ROBERT J. SCT.'ACl'., boino duly sworn, depo: os and says i 

I arn an atorncy, awaiting admission to the? Far in 
the Di al a of Now York. T received a B.A. from Havnrford 
Co] icon, Haverford , )'a. , rnajurinq in Econom ‘ cs, and an 
part of my studios took eour.sos in business accounting. 

On 1? September 1974 T examined the luMic Info?.- 
ml.ion riles of the Socari ties and Exchange Commission, ret-.ai ned 
in Room 1 100 at 2G Federal Pinza, New York City, for all 
role v.inl: information on the finances of WKON and t he Starr 
Broadcastinn Group, Tnc, 

My survey of the information filed with the SEC by 
Starr showed that Starr acquired V.'NCN in Mr.; 1 , 1973, in exchanot* 
f or $1 ,000,000 in cash and $1 ,000,000 on a five year note, 

V.\ interest, to the seller pay a hi o in twenty equal quarterly 
insl a 11 i.iont?: of $42,010.01 beginning duly i , .1070, and a 
final i list, ailment of $440,1140,90 on April 00, 1970. The note 
vans secured by llie assets of Starr WNCN, 5ne, , a stibvicliary 
of Starr broadcasting .fj-ou;?, Inc., and by all of said subsid¬ 
iary's out .standi ng stock. 

Invi'sLioat ion further showed that st.it > WRGH, Inc., 
was Filer incumberod with a $40,000 debt on an t; . unsecured 
no! - , payable in 19 quarterly ‘ i nsl al .1 ments << r $1 900 beginning 
Au: u.< I l, 1073, and one final i nsl all r, lent of $10,334 payable 
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An- nsl 1 , 1 073 
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l ay 1 , 10/<t. Ik *:;pi to an intensive.. 1 search 1 could no v/hero 


find Starr's explanation to the public or the SEC of the 
p\ii-p<of this additional debt. 

The financial performance: of WNCil’ could not bo 
dirt My deduced from the consolidated data supplied by 
Starr t.o the SEC, and the? absence of directly comparable* 
f or/ 1 fur tire appropriate periods from the filer:, made 
a dij.ee; ( i lode of tho chance in profits of Starr duri.no 
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September 18, 1974 


Mr. Matthew Edwards 

WNCN Listeners Guild - 

663 5th Avenue 

New York, NY V 

Dear Mr. Edwards: 

This will confirm our oral advise of yesterday, namely that 
after careful consideration', we have decided that your request 
time does not come under the "fairness doctrine . 


Accordingly, your request for time has been denied. 

, Cordially, 


\ 


Paul Mach smith 
Station Manager 



PM: ml 

cc: Kristen Booth Clen 
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663 Fifth A verm e 
New fork, S.I. ICO 22 


"^v 


RECEIVED BY FCC 
MAIL BRANCH OH 

SEP 23 1974 


September 19, 1974 


“^563 


& 


y~. . 1 :1-33 3. Ray, Chief 

i'.rr ; .- — ... 1 Cnapliancs Department 

Eroaccajt Bureau _... 

•^edsrai Jcnrniaicaticr.s Commission 
■■.ashington, D.C. 20554 


RE: Fairness Doctrine Complaint against 
•Starr: Broadcasting, licensee of VfNCN, 
•Jew fork, N.T. , 

" V* ■. » 


ear dr. Ray: 

--erg the latter part of August 1574, it was announced b 7 V. F. Buckley, Jr.,chairman 
■f the Board of Directors of Starr. Broadcasting,, that WSCN would change its format to 
cck-c-rdl after 17 years of present lag Classical Basic, Concurrent with that change 
. r, arr-Broadcasting apparently intended to-also change the call letters of its New fork 

: tatiott to VQIV. • • v--r-" •viT’iif;-':’ h • • = .-’Vi *. .a'sew —t ’> 

v.— -■>• ' V; ’ ir;YC'V. ! >f;<T kli'. O i, Ji : Y • ’if■ ••’•ft!’-V 

announc tmentu by Mr. Buckley,.Ms. Topaz, and other-station employees were broadcast 1 • < ■ 

.t the rate of at.least 10 per-day (by-ay estimate)- beginning the week of August 22, 1974.., 

■ . . , V* • ■ . . ■ 

ha change of format has become a matter of great concern; to WO. listeners in the tri-atate 
-ra, and has i»on wldaly,reported-in the press, and the subject of 3 ane T7 news inserts, • . 
13 corrtroreraiality has been eTident from not only the frequency of WiCJJ's own announcements, 
rich I grderr .tai d 'were logged as editorials , but also editorials in the -New fork Times, 
no coumenos by other writers. It is obvious from.the volume of mail received 07 WX2I, and ~ 
he i’CC itself, I understand, that this matter has become one of extreme public importance. 

tarr Breadcasting has used its own facilities to attempt to raise funds to relocate the 
v.-mit on an unnamed educational radio channel in the New fork area,.thus diverting public •. « 
.teation frou its- own responsibility. There is much confusion among the- listening public, j ; 
-•o'teotmr Th« JO.COO - ueoole wh&.nledzed $ >JO,COO^to assist, in .findj nz a new hems for the 
.msrcaJL music now broadcast on WNCNW To add-.to the confusion still furtnor, >ir> Eucjjley. 
'fired the use of the WNCN call letters on another channel after October: 5thi . j ^ 

n short the public has no idea how the aor.ey was to be spentt ! 1 

• ' '• '*■: - l 'fiy -j; - .. V 

e FCC' 3 1949 Editorializing Report and subsequent statements concerning the fairness 
schr vi indicate that licensees have a special obligation to provide balance in discussion 
pur lie interest issues, especially when broadcast stations are used to serve the licensee's 

■Ti internets. . i ' v- ' ■-tip, - j.) ■■■ - 


" D-rptamber "’Cth I wired ’.(NCR, and othar3-includirg a copy to you, .ta king for time to 
■ply ami offer alternatives to the large body of concerned listeners. After 1 week, I was 
armed by telephone by the station’s attorney that time would not bo granted by WNC.'J, 
i I - .ae subsequently writ Ion to the sane effect. 

T.'auje 01 t he extruiae shortage 01 ' time before October 5th, I urge immediate action by 
> F’JC is v_icw us, or other representatives to speak over WJCN, or better, delay the 
i.noat change ao that we hare an equal length of time to unconfuaa the nubile . 

• - Sine:.rely yours, - 

; •• ’ ' . 

Matthew Kdwards . 

I Secretary, WUCU listener Cuild j 
\ ' u-P. Classical ^.adio for Connecticut 
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The Public Ear 

If radio listeners had one less rock-and-roll music 
station, the walls of New York would not come tumbling 
down nor would the Tower of Babel fa'!. Of the thirty- 
odd AM and KM stations broadcasting o city listeners, 
eleven have "rocks” in their music. Instead of one less, 
New Yorkers seem about to get a twelfth catering to the 
so-called youth market. Ihr tragedy is that its entrance 
will push off the dial Station WNCN—which, together 
with V/NYC and WQXR, is a lonely outpost mainly 
devoted to classical music. 

WNCN is slated to disappear on Oct. 5. its place taken 
by WQIV, playing something known as "progressive 
rock." Its disappearance would drastic illy cut listeners’ 
access to operas, symphonies and concerts, a distinct 
curtailment of choice on the publicly franchised airwaves. 
The background of this changeover deserves scrutiny 
by the Federal Communications Commission, under its 
mandate to foster greater diversity in radio. 

When the Starr Broadcasting Group bought WNCN a 
year and a half ago, it vowed to continue the classical 
music format that had brought distinction and loyal 
listeners since the station was founded in 1957. The 
F.C.C. approved the transfer on the basis of that promise. 

At this lute point, it is plain that tiie new owners have 
no interest in listener pledges of financial suppoit to 
save the station. If WNCN is to be kept on the air as a 
classical music station, only the F.C.C. h is the regulatory 
power tn insist that the promise given at the time of 
the license transfer be matched by performance. The 
commission's responsibility is to intercede, bold hearings 
and act within its authority to safeguard the public 
earwaves. 





NEWSWEEK - Seotember 30, 1974 


T HE M tint A 

\ 


The Sound of Money 

• linn mm i iiis voice on tin radio 
w.is ui.nii-!.ikal.lv th.it of William (•'. 
lillcklcv |i , lull its rerouted Hit ssage 
w.is i.ion iiininiseetit ol .1 [errv Lewis 
I*|| I III >11 pitch. ' Write til S. IV e W'NC.V," 
pulled lillcklcv. Mention the .iinount 

"I .. v Mm would he vv illinic to donate 

... It would lie t.i\ deductible. 

Mh.it diove million.iiie fhn klcv onto 
lli. fund i.tisiug In 11114 line was p.utlv al- 
tiuism and pntlv a desire to evliicvte 
himsel! Iioin an emli.niassinj; situation. 
Ill'' e. nisei v at iv e Commentator is ho.ud 
1 haiiman ot Starr Hioadcasting Croup, 
"wm is New Yoik Citv's WNCN I'M, 
*' -I It ill) a (lav (lassieal-inirsii station 
with a h 1 oi i.Hislv I aval billowing. Last 
luonth. Stall stunned \V\( \ listen! Is liv 
annoim.il that tin eummeiri.il station 
w as 1111111:1 •.. up so much red ink that it 
"‘onId (hail I to a po|>-luilsic tolin.it oil 

Oct a I 1 n pop stations already clog the 
'•tv s \M and INI radio dials; only 
M N( N nlleis round the-doek relief lor 


at 1! 1 he v ho,. 1 <|; \clu*«icullitnd 
V 

Nen-vveek. Septeilllier .’ktt. |‘>7J 


** sv 

! 


J 


l"'er ( lassieal music . 'I hits the st 
lions switch loin lied oil a fierce outer) 
-and cast the cnlluicd Mucklev in an 
awkward loir 

Chairman lin f I, v pronouneeil Starr s 
decision a personal and prolessional" 
disappointment, ,iikI tc><>k. to tin* aiivvavis 
to appeal loi pledges ol financial sup 
port, ilucklev s eamp.ut;n was not de 
-signed to save \W( Vs classical format, 
however, hut onlv somehow to tiansfei 
it to another channel. Cutler the plan, 
the listeners' donations and WNCVs 
ScSO.tMM) record eolli'etion would lie 
handed over to anv one of New York's 
thn-e lioneommc it ial stations that would 
none to assiiuu WNCVs lull time cl.is- 
si< al programing loi at least two years. 
Whether or not Ih. v fully understood 
liucklcv s proposal thousands ol W NCN 
loyalists—tinui Mick Jagger to a Capu¬ 
chin monk piomptlv pledged more* than 
Shot),()()(). Hut hv Iasi week no other sta- 
tion had taken up I’.uiklev’s oiler and 
some sour W \< \ p.utis.ms begun to 
grumble that (lie v wen being taken for 
a elassir pnhlii lei ilions lide. 

I he most prcv.tl. ol suspicion was 
dial the New C)ileans leased Starr 
Broadcasting, which ojierates elev¬ 
en popular-musK stations in the 
I -S., had intended all .dour; to 
sc .file U N( ,\ traditional format 
for more fu< rutiv e programing. The 
campaign for lisle nei support 
some contend, was a charade to 
divert WNCNs n.ile following; 
from vvlral Stan officials levied 
most—an organized eitj/eus’ pm 
test to the CCC. 

Questions: liu'.lev, a 7 percent 
stockholder m Stan who resist 
ed ihc format .switch, was upset 
eiiout;h l>v such charges to offer 
to resign his chairmanship if they 
C'o.dd he proven, lint the most pu/ 

/ling (|uestion was vv hv \VNC\ 
eoolchi’t simply use the SoOt 1,00(1 
in listener pledges I., pit stive its 
present format. 1 ha* did cross my 
mind," said l*c lei Stair, 32 , the 
parent firm’s preside til. "Hut we’re 
a publicly owned company. II we 
have to run something as a non- 
commercial venture we .shouldn’t 
he ill the ImsiiM ss." Tilt ic.tl c|uestiori, 
ol course, is why a slalion with such .1 
devoted lollovvine uni turn a nave 
able profit providnm lli.il It I..S an ei, 

It 1 prising manage on :,l. 

At least two \\ ,\t \ listeners gloup.s 
have begin 1 to p« lition the ICC to im, s - 
tigate tla whole aIIair. While similar pro¬ 
test movements hav. ulvaETcl clussical- 
music stations in otla ; c ities, the time 
wasted on the Save \\ \C\ campaign 
could turn out to I,.- fatal. The most 
revealing note was sounded by New 
Nurk City Centei picsidcnt Hi. haul Clur- 
man, head of a lihie-rilihoii committee 
appointed hv’ Hockley to find ,c non¬ 
commercial station willing to assume* 

\\ NCN s formal. \\ 1 are like a dis ister- 
lehel committee, sighed Clurman last 
week, “coming in alii r the disaster.” 
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change the format to rock 
JlUlsie. 

A spokesman for lho FC’C 
in \Va: h::: a on mi t that at¬ 
torneys for the station had 
in m ated they would reply in 
par: in thr F.istcni-rs tluild’.s 
petition today, but that a full 
reply would take longer. Ho 
declined to say whether the 
KCtC could reach a decision 
in the mall"! before the Oct. 
C> .switch-over date. 

5 'tmr, which bought the 
. » dion a year a i..j a halt ago 
aii.l promised the 1'CC at ttie 
time it would continue the 
if car-old tradit.i' of 21 
ii i n a-.lay classic d program- 
mini:, maintains it is loan" 


money on the present format. 

Mis-; fllen said that the 
purpose of the petition is to 
have the lLvnxc of the sta¬ 
tion revoked and to request 
an otder barring the station 
from changing its formal un¬ 
til a hearing on the license 
question can be held, 
(.rounds for Action 
Among the grounds for the 
action Miss flicn said are: 

rThc type of program¬ 
ming in WNCM h; musically 
unique In the> New 5 ork 
brradcast area. 

(.There has been no docu¬ 
mental ion of the station's 
claim that it Is not making 
money despite ad. quale at¬ 
tempts to turn a profit 
< I he station ha. no Ihed 
up to its commitment to eon- 
tiutic broadcasting cla-sical 
“ mult. 


r'i'h, station has denied 
equal time to those who 
maintain that there is an¬ 
other side- to the question of 
tio.v to preserve classical 
miisi■■ broadcasting in New 
5 ork 

(,’the station has failed to 
meet an l'CC requirement 
that it make corre-pondence 
from its lKtcivrs available 
foi pi Hie inspection. 

Start board chairman 
. UucU'ey liru- appointed a 
panel »>* prominent elevens to 
deal -lit a the quest inn of how 
to disbnr. e $.100,000 in pledg¬ 
es (unite by some- 20 ,GUO 
WNCN listeners re .ponding 
to a broadcast appeal for 
’ funds to support a listener- 
spiniso.ed classical music 
ntai ion. 

Source dose to 111" fund- 
raising drive have Infotmcd 
The l’ost that nearly 25 per 
rent of the contributors 
have already sent in checks. 


Three Other Stations 

Jluekley. in making his ap-' 
peal for funds, said he was 
negotiating with three KM 
stations here and would 
give *he pledges, a p’-omtsed 
Slo-a.OOO grant,and WXCN’s 
ri-cc. d collection to any sta¬ 
tion willing to assume WN¬ 
CN identity and format. 

Jlpola-smen for all throe 
station -WDM, WXYC and 
Wi-TlV have expressed mi- j 
willingness to meet the ton- 
ditions. 

Mis.. ( 5 in* said that a for¬ 
mal reqiio t for equal time 
on the station to tell listen- 
ei . tii.<t tin v had an altern¬ 
ative option in their efforts 
to save classical program¬ 
ming 24 hout.5 a day in New 
York was rebuffed by the 
station's manager. 

On another fiont, City 
Coiucilman Carter I'.urJen, ; 
• 1 * 1 .-Man.), drafted a reso¬ 
lution for presentation be- 
U»r<- tre next council meeting 
ciiiiug on Ih-- l-’CC to prevent 
the -laticn from making the 
. change. 







VARIFTY-SnPT. 25, 1974 


WNCN-FM License Hit 

A group calling it-elt WNCN 
I i ii-rn i s (build h.i> asked the KCC 
to revoke St.nr I’.m idcasting's ' 
lh eii.-e Ini' W\<"N I'M New York, j 

The classical ni'i.sie station is 
< hanging to |>• >p ruck, and has gone 
tlitcii It \atimis contortions to get 
lisletieis to allow Hr change It has J 
set n[i a plan to tran.-icr it-classical j 
mti-ic library to sonic nthcr KM 1 
outlet 

Hut the commnnitv g">u|>charg¬ 
ed Stan with iliiplici,y. saying the 
lot mat was delili. r.iiely and w ith 
premeditation undermined so Starr 
j could go rock. 
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Around the Dial s 

By VAL ADAMS 


t • • 

T ; ■■ \»’N< \ 1 . ihm - C:i!M, a 

r.o i iii. i ..i i*-ru-• in'.inp 
:i i-oulra i cv tl.i I i. •i.-i" fan* 
ar i • i‘. i • i to.’;> . has 

aski 'I i 1 l' i 1 ! i ' in. .ica- 

tiicu i 1 ■ ■ l'i tvoki- the 

)U-ii. <• NON. 'I . i' • > s-ta- 
t )i> <."■ .. 'I i .-. liioa I- 

i astir.. i i" 1 >% .-.ml t will 
rltanri- i. u -..at f .in ii.ust.al 
inuiif i i i i -iv ■ i i n Oi l. 
5. 

T'1* •::: ! . ! t 1 «t V. NON’ it 


t". ■ (.1; 

' *• . \ 

,. s!.:i;>:i 

that 

broH.i 

cl:i- 

... •! li,' . 

o 21 

Jiwi - i .1 

•v :»vi 

1" .1 it's »•! 

. nee 

<■>’ If. . 

v.;ii i. 

■ a !.i-- t • 

•loa,- 

Oi)..' 1. • 

. rs. \\! 

• i .'-'.a: i i' 

■ ! >ad- 

cast' . 

V’M* l 

h-rman is 

Wil- 

li.un r. 

!«Ut r.!t • 

Jr.. jkii'o 

.a'.cd 

YYN’CN. i 

th«* pel 

i'.i m fti.l. 

. y t irr 

1 inir.i ••! 

t‘vit 1 

i i iic than 

70 '. V 

nf the | i' 


... \ iiliiil bo 

1 tlaa- 

sic.il n.. 





'flu- i i."i l> the WNCN 
I.i.t.T. i , O •:.* v.:• - |>• pared by 
the Or.i i. i '• •: :n -i CVn- 

l r ia U a- li t. ;lnn, a n il 

htislin ImuMi GIimi, a ikiv York 
attorney. 
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IHLSMt© ROUNDUP 


By VAL ADAMS 

BOSKO IS RETU " 
hired by WQIV, n 
(104.3) th:«t will 

on Oct. .*». )! i'l •• ire.il i.mi • 
and WNKW FM and run. i 
o.i WQ 1 V will b-> hniadrn-t : • 
Thom O'lla.r, who hi-. 
Francisco, v.ill be tiie prog. 

ty W*»** sr • • -f . t, - 


* 


t 


L_ 


Norm N. Nite 
Hiitoriai on pop 


He’s among the disc jockeys 
• pi .i-.ivssive rock FM «*ation 
•• V. \'( and its classical music 
1 *<It ' ' <•! 1 oncn workul on V.’OR-V’M 
• tv ha* lived In France. His %’.»w 
' loti :* pun. i nch day except Sunday, 
t*’■*!• - a on diii-.**or of liSAX, Sa:.. 

•i h ' fiom 1 to h p.m. The !> a.r.i.-:o- | 
I in *1 •! ha* been assigned *.•> I 
Imy "'.Her, tVQIV.s pro:;taut 

• o •• o.- l*i-. • Mallow, now wide 
l.'Uil, i: . .n City. Kan., v. ill * 
I" n’t frin.i pun. to 1 am. The 

• nly mm non from 1 to 3 

.• m ia dim ' ion, who moves 
i i ti.o i! |- /. • from Will.'! in 

t. i> leu Cry, > I’arllinie d 

j • v . . . . .1 tends are Carol 

i M il . i V. NF.W-FM, 

1 n-id Allan i *ii, now wi‘h 



\vi:Nvr io . 

' V.iMor, 

J* 

All! ■ 

* n.'fi 


ha ; ii . i. ■ a 

' ’ * «e • 


WtJIV v" h 


i 

time j i i|«-.- 

• sn 1 


llllllldo J.n. . !’ s lien* 

dircctiii i • i , .is j i" - 

lie aff.iii 

Tho St.-t • . . f.i. .p, 

owner of V.■ , h, h .i.'nv- 

ily criticl- < i I vei - al 

imriie for rh t> <* r d 

tera anil s. it I ii . {•• i . V i - 

Siam F. Ru'd dr., • of 
Starr Brttttllc ii I 

usual position 1 , v■■ 
listen to \V(; 1 '. .11 
understand able. 'id . 

the 18 -to -33 aue rri”'.i. !-.i. ■ 


( ' 


/ * 
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'.spite Protests, V/NCN Proceeds With Change 

* ns brown -v.' w 

Vri> lawyers fur it least jcitir ns grunt* ere futile an I [• w>, ; l ‘ r '.. sr 
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” : 0 ■■ ■ vei.v 1 ■•••• ■ : 'T* V1W . ,} ,. ter-:.! I 'V. ’ Ot 

, I' . pM. Md t-.r I,...-,. , : •. pmgrd'u ^ , , rl ,, a 

: v":- IS wu *.if •; „ ,*.. ■ ■ g il ;- 

. . Diffused the tv. .est 

pr»>, - res i'H-k i< ;'»*• >'• , •• \ t ti.e t-t.v- • Prerer.r st «ff r^Vr .«• 

|q :a.*trsph' louft ' *' ! . ; , < , • : *r ... • n v • 'J. v • ■ ■ ' ' ' 

is? *: a:; 1 v1' r' AS • •• tt* i r r id-., Mi d for i*;r of 
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30 n.lrl niij'-r stations In th? 
AltP. rtfioii for the New York 
a:on, and bicaue of that w. 
ran into t<rrlfie wirhinc." at 
the r.t! ajjttsoos,’’ 1 ." said. They 
said they couldn't justify l<u> 
ir.g is. 

"Wo •>11 know tl'.at tafli i :: *• 
in;.-- are a t. -io, "li • it. i‘s 

\viir.; i , the o'.iket. :mcl 

that s what \■ e 1 <* at ., * n. 

Mr. i iib'-t olio will * i 
WQIV, su'd Uu tv: t'ion 
would aim for th- 'k - > fit ?;;e 
prnup, v.i’i ii advertis.-s con- 
sider . p-imi • on ir.i 
A' ku . .ir-R :iot m " / « 

Str.ti • ; irting u • ■ a v 

sct'.v. Mi of t a- cud •'a c. . 
said, "i n i. the e room t» serve 
it h: t?i-1 " 

V. Q’V, ■ *• id, -• I i M 

SO nil!' t. I t o it'. ;•>• ' i:i." 
CU' ti' ih • 1.1 tkr t tv ! rut; 

>f»!t 'tii •;• V'-:: m " V.'i \. a 
l)un:.v, . Mt.lm;' n> ’ r i 
berg, v. ,ii 1- t. o :."-1 ’m ■ 
rapm-nii ■ -vrJ to- ' > i ■ *;s- 
ity" of ,1. \ j >>'! - «• 1 ■ t 
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t ion in th? youth-oriented 
periodicals, although the basic 
hard news would he supplied 
by the United Press Interna¬ 
tional wile. 

Asked why a need was pr:- 
c» iv-.-d for another “youth- 
oriented" music station when 
there already n:s 11 ji.tijji 
i idio staiione in the New York 
market pi.'V,'.,; what is ger.rr- 
.'•!'y called "contemou.iry 
innsie," Mr. l.i'.f-nNerj; said: 

"There ?!■• many forms of 
irock, hot only one n'hor sla¬ 
te n, WNK.W'l M, is doing pro- 
it ssive ro i: V.'e pi m in do it 
d:il< rently l'r ,m tie mi.' 1 

Propres-evc rock w;r> dtfn "J 
j-. a form tnai infuses elenrn’s 
' f ja it, burn t r.nd oih-T imis a! 
"i: nrs. 

Mr. 1 1 er! r • eor. tended th at 
;!•« ad\vt:<e";, canipain U 
\IV, allhoiii.h exter ..f, 
v i’ild rc.-div i M cost wry 
Much since : ml of if v.o i!d :n 
olv< rccipi ! orhan; <*s 1th 
oilier r.'ive, ".” media. 

"i vine! .•..in', i" ci ate 
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Faimeea Doctrine Complaint against 
Starr: Broadcasting, licensee of WNCN, 
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Matthew Edwards - , 
Secretary, WSCN Listener Guild J 
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’ A Starr Group Stat&CiVtU [ ' , 2 fest 45th Street New York NY 10038 212/367 617 
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. .T 


September 18, 1974 


Mr. M itthew Edwards 
WftCN Listeners Guild ~ 
661 5th Avenue 
N T ew York, I1Y 


Dear Mr. Edwards: 


This will confirm our oral 
after careful consideration. 
Lime does not come under the 


advise of yesterday, namely that 
we have decided that your request 
"fairness doctrine". 


for 


Accordingly, 


your request 

I 


for time has been denied. 



Paul Wachsmith 
Station Manager 


P'v :ml 

C c: Kristen Booth Glen 


» iJurcmn^t JJiiW ^1r!\ ~St<l!u>ri 
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FLY. SHUEBRUK. BLUME and GAGUINE 


JAM£5 l*WBENCC r l r 
(l 966 ' 
SMUCtlRU* 

JACK P BLUME 
BENITO OAQUINE 
JEROME S BORO 3 

HERBERT M SCMULHiNO 

D O ■ U L O t . w A M D " 

HOWARO j hraun * 

JAME5 K.COMUMOSON * 
STUART A SHORENSTCiN ** 
A P r H U P G house ' 

* a c a Am o**ir 

" ’ N r B* «» UNK 


Washington, D. C. 
October 3, 1974 


15 POCKETCLLCn PLAZA 
* *.W VOPK NEW rDPK IOOZO 
(<•>> 147 3040 

1211 CONNECTICUT AVENUE, N W 
WASHINGTON. O. C <.‘0036 
(2 0 2 203-1292 


Re: WNCN Fairness 

Complaint 


Dear Mr. Ginsburg 


supplementing the Starr letter of Seotember 27 relating 
?.^‘ e fairness complaint filed by the WNCN Listeners 

mn^nf T 1S ! 10n 1S re3 P ectful ly advised that news 
accouits of the status of the matters relating to the pro¬ 
posed change m format by WNCN, and of the litigation con¬ 
cerning said change before the Commission ani before the 
we ^S broadcast by WNCN six times on Saturday, 

. Pr“ Kj ? er 28 ' Slx times on Tuesday, October 1, and hourly 

arZ«rh n % ?V° P ' m ' October 2 - Th e latter announcements 
e scheduled to continue throughout October 3 on an 
hourly basis. 


Illustrative of the continuity employed in the hourly 

WhlCh commenced ° n October 2, is the enclosed 
continuity of a news item which was transmitted to the 
undersigned by phone from the station. The continuity 

paiaUof thS Sh ° Uld be . identi ^l to, or very closely 

t enclosure. Copies of the continuity used in 

two senes of broadcasts on Seotember 28 and October 

r fc - yet been rsceived b y counsel but will be supplied to 
the Commission and other parties when received 


In the event that there are any questions 
please communicate with the undersigned. 


concerning this matter. 


Very truly yours 


Benito Gaguine 

Arthur Ginsburg, Esq. 

Assistant Chief 

complaints and Compliance Branch 
Federal Communications Commission 
Washington, D. C. 20554 
cc: Milton Gross, Esq. 

Joseph Volpe, Esq. 

Samuel Miller, Esq. 

Charles M. Firestone, Esq. 

Ms. Kristen Booth Glen 
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Type of Continuity employed in News 
Broadcasts over WNCN hourly - 
beginning at 10 p.m., October 2, 

1974. 

This is a news report to the listeners of WNCN. 

We have already reported the proposed change in pro¬ 
gramming by Station WNCN effective October 5, from its 
present classical music format, to a different one. In 
recent weeks the station has received voluminous corres¬ 
pondence and many petitions from listeners objecting to 
the proposed format change, primarily on the basis that 
WNCN is the only New York City station broadcasting a mix 
of classical music selections 24 hours per day. In addition 
to chese complaints, two groups, the WNCN Listeners Guild 
and Classical Radio for Connecticut, have filed pleadings 
before the FCC requesting, among other things, that the 
Commission prohibit a change in the iormat and that it stay 
such change during the period that the Commission considers 
the merits of the various filings by these groups. In ad¬ 
dition, the Guild alleges certain character deficiencies 
in the licensee and questions its qualifications to remain 
a licensee. 

Starr WNCN, Inc., the licensee, has filed letters and 
pleadings with the FCC opposing the petitions of these two 
groups. The thrust of Starr's submissions are that the 
change in format is necessitated by financial considerations 
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since the classical music format over the past 17 months 
has not proved to be financially viable. Starr also 
stated that the decision to change a musical format 
during its license term, is legally within the sole 
discretion of the licensee. 

The Commission today issued a Memorandum Opinion and 
Order denying the motion for stay filed by the two groups. 

The Commission in its Order agreed that Starr's contention 
that primary responsibility for determining a station's 
format rests in the licensee's judgment. The Commission 
also stated that it had grave doubts whether it had the 
power to order Starr not to change its format in view of 
the prohibition against Government censorship contained in 
Section 326 of the Communications Act. 

On October 1, the WNCN Listeners Guild filed a Notice 
of Appeal and a Petition for Review in the U.S. Circuit 
Court of Appeals for the District of Columbia Circuit. We 
are advised that a request for a stay of the action taken 
by the Commission today, will be filed with the same Court 
by the Guild on October 3. 

As has been previously reported by WNCN, a committee 
selected by the licensee is attempting to secure the co¬ 
operation of another FM station in the city to maintain 
the WNCN record library and to carry the classical music 
programming format which will be suspended by WNCN on October 5. 
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The Committee has also requested pledges or financial 
contributions to help fund the operation with this format 
over a non-commercial station. Pledges in excess of $500,000 
have already been received by the committee. However, to 
date no firm commitment has been received from another licensee 
to carry the WNCN format although negotiations continue. 

The Guild has taken the position that the WNCN format 
could be preserved by various methods such as supporting 
donations by listeners or changes in WNCN practices in the 
sale of time, other than the change to a non-commercial station. 

WNCN has be :n picketed for the last several days by 
listeners opposing the proposed change in format. 

WNCN will attempt to keep its audience fully apprised 
of the news and of the factual developments in this matter. 

In the event that any listeners are interested in making con¬ 
tributions to the committee formed to obtain funding for 
the WNCN format over a non-commercial station, they may do 
so by contacting Save WNCN, 2 West 45th Street, New York, 

New York 10036. In the event that listeners wish to support 
t .e position of the WNCN Listeners Guild or Classical Radio 
for Connecticut, the addresses of these two organizations 
are 663 5th Avenue, New York, New York 10022 for the Guild 
and 944 Washington Building, Washington, D. C. for Classical 
Radio. 

It is assumed that listeners wishing to receive further 
information on the views expressed by these two organizations 
may do so by contacting them directly. 
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FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON. O.C. 20554 


October 3, 1974 

* IN KEPl.Y REFER TO 

8330-S 

C9-1280 


WNCN Listeners Guild 
30 East 42nd Street 
New York, New York 10017 

Gen tlemen: 

This is in reference to your fairness doctrine complaint against radio station 
WNO'-FM, New York, New York dated September 23, 1974. 1/ You stated that 
-FM was the only 24-hour-a-day classical music station in the New York 
ii a, and its programming, "in musicological terms," was more broad and varied 
than "its 'rival' station"; that WNCN-FM had announced its intention to change 
format from classical to rock music; that several groups were farmed to oppose 
the change, and there was much critical comment in the New York press adverse 
to the format change; that as a result of protests from listeners over the 
change, the management of WNCN-FM embarked on a "save WNCN" campaign whereby 
it solicited pledges for a proposed educational station which would assume 
WNCN-FM's call letters and format; that "editori-al" announcements which 
presented the station's "'plan' for a listener sponsorc' 1 station on another 
channel. . .as the only alternative to a total loss of WNCN's classical pro¬ 
gramming" were broadcast "on virtually an hourly basis for more than two 
weeks"; and that to date WNCN had "not sought out or presented conflicting 
views." You have'also submitted to the Commission transcriptions of -the 
announcements broadcast over WNCN-FM which solicit pledges for the proposed 
non-commercial station. One of the transcriptions stated that the manage¬ 
ment of WNCN-FM "would appreciate any and all pledges to help make WNCN a 
continuing force in New York music, to maintain it as a full time classical 
music station in New York City and that can only be done if it becomes a 
listener-supported, non-commercial station because this frequency is being 
taken October 5 by another format, a different kind of music.' 

In a response to your complaint, dated September 27, 1974, WNCN-FM stated 
that you had failed to "specifically define the 'issue' that is claimed to 
be 'controversial'"; that "the announcements broadcast over the air by WNCN-FM 
. . .clearly did not present one side of a controversial issue, even assuming 
that WNCN's format hange may be so characterized"; that "the announcements 
simply took note of WNCN's change of format and requested that listeners fond 
of the classical music format pledge money to sustain the format on a non¬ 
commercial station"; that the "merits of WNCN's change of format was not even 

1/ This complaint was included in your Petition filed September 23, 1974 
seeking relief in connection with WNCN-FM.'s format change. 
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mentioned, let a_or.e argued during the broadcasts ; and that [w]hat may 
have been discussed or argued in the press about WNCN's change of format 
is another matter entirely and one to which the Fairness Doctrine in broad 
casting has no application." 

In a reply to the response of WNCN—FM, you stated that [i]t is clear from 
all correspondence and complaints made by the VvNCN Listeners Guild that the 
controversial issue of public importance to which it was referring was WNCN's 
change of format"; that "to transfer the WNCN format intact to a noncommercial 
station, is one side of the controversy over WNCN's change of format"; that 
the Commission stated in its Fairness Report , 39 Fed. Reg. 26372 (1974) "that 
'a broadcast may avoid explicit mention of the ultimate matter in controversy 
and focus instead on assertions or arguments which support one side or the 
other on that ultimate issue'"; that " [ r jer.sonably, no licensee could dispute 
that the 'Save WNCN' campaign was one way to continue the unique WNCN format, 
but not the only way"; that "[a]ssuming arguendo that WNCN had not aired one^ 
side of the controversial issue of public importance relating to the station s 
change of format, the licensee would have violated its affirmative obligation 
under the fairness doctrine to cover controversial issues initially"; that 
"WNCN would have a special obligation to inform its audience of the various 
'partisan' sides to this hot issue"; and that "[u]nless -t can demonstrate a 
practice of airing many other controversies of importance to its service area, 
or airing the various sides to this change of format controversy, WNCN has 
violated the first and basic tenet of the faimiiss doctrine. 

The Commission is prohibited by Section 326 of the Communications Act from 
censoring broadcast matter, and it does not attempt to direct broadcasters in 
the selection or presentation of specific programming. 

However, under the fairness doctrine, if a station presents one side of a con¬ 
troversial issue of public importance, it must afford reasonable opportunity 
for the presentation of contrasting views. This policy does not require that 
"equal time" be afforded for each side, as would be the case if a political 
candidate appeared on the air during his campaign. Instead, the broadcast 
licensee has an affirmative duty to encourage and implement the broadcast of 
contrasting views in its overall programming which, of course, includes 
statements or actions reported on news programs. Thus, both sides need not 
be given in a single broadcast or series of broadcasts, and no particular 
person or group is entitled to appear on ^-the station, since it is the right 
of the public to be informed which the fairness doctrine is designed to 
assure rather than the right of any individual to broadcast his views. It 
is the responsibility of the broadcast licensee to determine whether a con¬ 
troversial issue of public importance has been presented and, if so, how 
best to present contrasting views on the issue. The Commission will review 
cons!aints to determine whether the licensee can be said to have acted rea¬ 
sonably and in good faith. 



We have stated: 
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The Commission has long held. . .that it is both the 
responsibility and within the discretion of the broad¬ 
cast licensee or network to determine whether a con¬ 
troversial issue of public importance has been pre¬ 
sented in its programming and that the burden is on 
the complainant to establish that the licensee's or 
network's judgment in such matters was unreasonable 
or in bad faith. Gary Lane , 38 FCC 2d 45 (1972); 

Application for Review Denied, 39 FCC 2d 938 (1973). 

It is trtie that the Commission stated in its Fairness Report , supra , that "a 
broadcast may avoid explicit mention of the ultimate matter in controversy 
and focus instead on assertions or arguments which support one side or the 
other on that ultimate issue," and, in such a case, the fairness doctrine 
would be applicable. However the Commission made it clear that the respon¬ 
sibility for and discretion in determining whether or not a controversial 
issue of public importance was presented is still vested in the licensee. 
Assuming arguendo that the issue of WNCN-FM's format change is a controversial 
issue of public importance in the Mew York City area, after reading the tran¬ 
scripts submitted by both you and WNCN-FM we cannot say that WNCN-FM was 
unreasonable in determining that the announcements in question did not present 
one side of a controversial issue because the announcements "simply took 
note of WMCN's change of format" and did not argue the merits of the change. 

In Gary Lane , supra , it was held that a licensee may reasonably determine 
that a discussion which is "focused on" a non-controversial issue does not 
become a presentation on a controversial issue of public importance merely 
because it "touched upon. . .incidentally" a subject which may be controver¬ 
sial. Here it can reasonably be said that the announcements urging listeners 
to pledge money to support continued classical music programming did not 
advocate a position on the dispute over whether WNCN-FM should change its 
format. The finding of a judgment within the bounds of reason, whether or 
not it is the same judgment we would reach as an initial matter, is dispositive 
of our function under the fairness doctrine. 

Insofar as WNCN-FM's "affirmative obligation under the fairness doctrine to 
cover controversial issues initially," the Commission has stated: 

[i]t is the licensee. . .who must determine what per¬ 
centage of the limited broadcast day should appropriately 
be devoted to news and discussion or consideration of 
public issues. . .and who must select or be responsible 
for the selection of the particular news items to be 
reported or the particular local, state, national or 
international issues or questions of public interest 
to be considered. . . Report on EdlLoriallr.ing by Broad ¬ 
cast Licensees , 13 FCC 1246 (1949). 

In its Fairness Report , supra , the Commission stated that while licensees did 
have an affirmative responsibility to cover controversial issues of public 
importance: t 



V?KCX Listeners Cuild ._ ( ._,, 

[VJ]e have no intention of becoming involved in the 
selection of issues to be discussed, nor do we 
expect a broadcaster to cover each and every impor¬ 
tant Issue which may arise in his community. 


4. 
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Ir. view of the above, no Commission action is warranted on your complaint. It 
should be noted that this ruling is addressed solely to the fairness question, 
and not to any other issues which may be raised by this natter. 

Staff action is taken here under delegated authority. Application for review 
by the full Commission may be requested within 30 days by writing the Secretary, 
Federal Communications Commission, Washington, D. C. 20554, stating fhe factors 
warranting consideration. Copies must be sent to the parties to the complaint. 
See Code of Federal Regulations, Volume 47, Section 1.115. 


/Sincerely yours, 

/:■ ‘ 
y--- 



William B. Ray, Chief J 

Complaints and Compliance Division 
for Chief, Broadcast Bureau 


WNCN-FM 

Charles Firestone, Esq. 
Robert Schack 
Counsel for Licensee 


cc: 



STARR OPPOSITION TO PETITION OF WNCN 
LISTENERS' GUILD 

Dated Octobei A, 1974 

Pages 12-13 
Exhibit 7 
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by him in his reply to the New York article (see Exhibit 7"buckl.jy 

(Politely) Returns The Hand Grenade"). 

2'j. Buckley and the Starrs, naving come to the conclusion 

Li'.ut the WNCN classical music format could not carry on u 

commercial basis, began to explore the possibilities of having 

♦ 

it transferred to a non-coi anercial station and to assist -uch a 
move by making the WNCN extensive classical music Library uvail-aai- 

y 

to such a station; by ascertaining that the experienced WNCN 

classical music station personnel would largely oe available; and 

by attemoting to raise money to fund the proposed non-commercial 

£/ 

operation. (See Exhibit 7). Among the stations -ontacted were 
WBA1-FM (which decided not to go along with such a project since 
it indicated that it would interfere with its non-ir.usic format; ; 
VJNYC-FM (which has advised WNCN management of its intention oi 


-/ Of course the library will be preserved by WNCN pending Commis¬ 
sion consideration of the merits of the instant petition and 
subsequent judicial review if any, if it cannot be placed with a 
station willing to adopt the WNCN classical music format. 


V Some question appears to have been raised by the Guild as 
to the handling of the letters received at WNCN relating to the 
fund raising efforts. The affidavit of Mr. Wachsmith (Exhibit 12) 
describes the procedures used. The announcements relating to 
.cquests for contributions and pledges to fund the ope tation . 
the ciassj-cau. music format over another station which were broadcast 
over WNCN, were erroneously logged by the traffic clerk, Ms. Sweeney, 
as editorial while, in fact, they clearly were not. A copy of 
continuity employed in these announcements was annexed to the Starr 
letter to the Commission of September 27, 1974. (Exhibit 13). 
ahe questions raised by the Guild relating to an alleged violation 
j.f the fairness doctrine have been answered by Starr (Exhibit 1J) 
and passed upon b\ t!.a Commission (Exhibit 14) and need not be 
elaborated upon agair here. 
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carrying certain adaitional classical music programs (see Exhibit B), 
and which possibly may receive all or part of the WNCN library; 

.nd with WFUV-FM, a station licensed to Fordham University with 
wnom discussion^ are still progressing. Further contacts are also 
ojing explored. (Also please refer to Exhibit 7). 

26. Once the decision was made to modify the format, 
certain personnel changes were required at WNCN and included 

the reassignment of Allen Eisenberg from Kansas City to New York; 
and notice being given to several WNCN employees whose forte was 
primarily in the field of classical music. Larry Miller, who had 
oft Kansas City and returned to New York was also re-employed. 

V.'QiV was selected as the new call letters for the reasons set forth 
in page iq above, and an appropriate request was filed with the 
Commission for such call and circulated among the stations within 
the 35-mile WNCN contour. 

27. The progressive rock format was selected as a result 
of a study of the various formats in use in the New York area. In 
tne judgment of the Starrs, and of top management, this was the 
format which was least in use (one station); for which there appeared 
to be an unfulfilled need; and which gave most promise of financial 
success in light of Starr's prior experience in other markets. 

It also provided a format within which certain non-music elements 
of the programming could best be inserted and developed. Accordingly, 
t was selected and plans towards its adoption and operation were 
made. The Commission was advised of the proposed change in format 
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Esteurais 'iM© iHaifl OirQBa<3 

By William F. Buckley Jr. 

4% Nowadays a profession oi innocence, c\ on from peo 
tofore unconvicted of any felony, is no longer enough 


that in a better age (under more con¬ 
scientious auspice^?) a writer, before 
imputing evil behavior to several there¬ 
tofore unindicted people, would have 
telephoned—say the preside, t of Starr 
—and asked him to comment on the 
alleged statement by the putative sta¬ 
tion manager Mr Rich did not take 
the trouble to do this, nor wa. he., so 
far as one can tell, asked to do this bv 
his publi her. It is under these circum¬ 
stances necessary to exercise the slight¬ 
ly humiliating task of proving that our 
president is no crook 

peter Starr told the chairman of hi. 
board, in the summer of 1972. that 


sident, or I. the chair- 


_.1—in fact I put it that 

j Felker. when 1 talked with 
the telephone just after the 


company s pre 
man of the board, should be able to 
say, simplv: "Mr. Rich is mistaken, as 
also his anonymous informant. It was 
not so. WNCN was purchased with the 
resoive to operate it successfully as a 
classical station”—whereupon inilamed 
New Yorkers would permit themselves 
a smile of relief. But we have all suf¬ 
fered from the skepticism induced by 
the behavior of our leaders over recen’ 
years, so that nowadays a profession of 
even from people thereto¬ 
fore unconvicted of any felony, crimi¬ 
nal or metaphorical, is no longer 
enough. One might go further and say 


1 had proposed 

way to Clay T- 

him over t 

Save WNCN drive was organized—to 
report on the whole experience ii. New 
York Magazine, but only after it was 
all over, i.c., after the successor station 
to WNCN, if there is to be one. was 
anointed, and the future made clearer. 

But Mr. Alan Rich, writing for New 
York ("Mr. Buckley Passes the Buck," 

SeDtember 23) has made this impos¬ 
sible. He has loosed, in the New York innocent' 
community, a farrago of charges and 
innuendoes that need acknowledgment 
not only because they defame such ex¬ 
emplary people as myself, but because 
they threaten an operation the success 
of which would mean the preservation 
of my idea of very-good-music in New 
York City, more or less round the 
clock. 

Here is a compressed account of 
Mr. Rich's understanding of what hap¬ 
pened. 

The Starr Broadcasting Group, a 
company based in New Orleans, spot¬ 
ted WNCN-FM. a wobbly full-time 
classical music station, as a doorway 
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Don't bucks better elsewhere. To suggest, that hopes for WNCN had been unrealistic*' 
make under the circumstances Starr should Here, he told me. are the bare-bones 
se he have simply plopped down its top ex- 
:agues perts in New York more or less perma- 
many nently assumes that (a) experts can 
idicts, forever prevent market dissatisfaction listens 
' taste from surfacing; and that (b) a national c 
years enterprise can afford to devote the full on 
paper time of its most expensive experts to 
ig the the difficulties of a single one of its 
n col- enterprises. Perhaps if all the salesmen 

who sell Time and Sports Illustrated sic 
IN in had gone to work instead to sell Life, 
i man- Life would have survived. But that 
McDole. leaves unsatisfied the question whether 
He came to New York highly quali- Time and Sports Illustrated would 
fied and with the single instruction: have suffered, or gone down, on ae- 
niake it work. In the ensuing months, count of such neglect; and, also, leaves 
Starr sent to New York, to help in- unanswered the question of how much 
vigorate the station's sales efforts, a money WNCN would have to make 
team of three people, the top trouble- in order to break even if you added to 
shooters in a company that manages its overhead the very high salaries of 
eleven broadcast stations. The experts experts who command very high sala- 
worked in collaboration with Mr. Me- ries. 1 do not doubt that Betty Furness 
Dole, and briefly with h ; s successor, and Johnny Carson could hugely in- 
The revenues came up dramatically, crease revenues to WNCN if they be- 
exhilaratingly. Briefly. In the late spring came its principal salesmen. 1 doubt 
the figures began to drift down. In only that there would be money left 
part, one reasonably supposes, because over, after paying their salaries, to pay 
the specially talented hypo-artists had WNCN's light and power bill, 
returned to New Orleans. In part be¬ 
cause advertisers, weighing the com- Along around July—that is, about a 
mercial results of having advertised on year after he began to operate the sta- 
WNCN, decided they could spend their tion—Peter Starr told me that his 


^n tract m 


figures. Although 15 per cent of New 
York radio programming is classical, 
only 5 per cent of the radio audience 
to classical music, and 4 per 
nt of the advertising dollar is spent 
classical music stations. An inter¬ 
esting point. The ligures suggest a con¬ 
siderable (25 per cent) aesthetic pa¬ 
tronage, bv advertisers, of classical mu- 
Speaking off the record (I am still 
chairman of the ooard), 1 do not find 
this subsidy dismaying. Now, Peter ex¬ 
plained. WQXR—fur reasons I chival¬ 
rously decline to elaborate—has three 
times the audience of WNCN. Of the 
4 per cent, WQXR is getting 3.2 per 
cent. To make ends meet, WNCN 
would need 2 per cent. It is—simply— 
not in prospect. 

WNCN. as it worked out. emerged 
as the only property operated by Starr 
that didn't return an operating profit, 
it registered a loss—of S290.000. 
(These are the audited figures.) How¬ 
ever, Peter pointed out, the ligures did 
not even reflect WNCN's share of the 
New Orleans overhead—chargeable, 
by conventional practice, to WNCN: 
so that the loss was really higher. 

How—1 asked—had his efforts for 
WNCN' paid off during the year? The 
new management doubled the antece¬ 
dent revenue. Even so, the loss exceeded 
the loss of the previous owner—in¬ 
deed, doubled it. The paradox is easily 
explained. The previous owner, having 
purchased the station for very nearly 
nothing, had no debt to service, let 
alone profits to distribute. Starr paid 
$2.1 million for the station. Merely 
keeping the banks at bay requires over 
$200,000. That's without earning any 
equity for the stockholders, whose 
money, of course, you are ultimately 
dealing with. 

Mr. Rich writes that the decision to 
alter the format shouldn't have sur¬ 
prised anyone, since Starr Broadcasting 
is "the operator of a string of lucrative 
rock stations around the country.” Ac¬ 
tually, our most lucrative station (in 
San Francisco) isn't a rock station 
Management isn't addicted to rock, 
though much of the country is. Mr. 
Rich continues, "Thus, whether or not 
Mr. Buckley likes that kind of music” 
—what does he mean, "whether or not”? 
Do I need to call one of Jaworski's 
people and tell him under oath that 1 
don't listen to rock? Or should I vo! 
untecr my radios for monitoring?— 
“(he has heartbrokenly announced that 
he, personally, will not listen to the 
'new' WNCN), he is a practiced hand 
at weeping all the way to the bank." 

This passage is a fascinating concen¬ 
trate of ill will, the principal catalyst 
of ill reason. 

Examine it: 
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“...The station manager who denied plans on the air to change the 
format acted in good faith... I am glad no one telephoned me.. 

1. '.Vhy " heartbrokenly ”? Allowing business, 1.1 million shares. Would I denials that publication would tease, 

for hyperbole (we all do it), let us then, exercising plenipotentiary control, until the fateful moment. In the case 
take that word as, simply, a projection vote to consume one-ihird of the com- of The World /ournal Tribune, that 
of “ disappointedly It would appear pany's earnings in W.\CN? The n- duv's issue was the final issue, as Mr. 
to be the planted axiom of Mr. Rich swer is no, I would not. There are Rich should not have forgotten, be- 
that you cannot be disappointed by other demands I woulu meet first, cause he was thereupon canned: lock 
something you approve of. That, of most prominently the deficit of Sutton- Whitney did not decide to maintain a 
course, isn't true. (I was disappointed at Review. To say that one likes good personal music critic. Partly it is cor- 
that Nixon would be impeached, yet music, however passionately, is not to porate prudence—Don't Scare Away 
1 approved of it.) say that one feels a personal responsi- the Advertisers; partly it is elementary 

2. He says I am a "practiced hand bilitv to subsidize a listening commu- psychology — Don't Demoralize the 
at weeping all the way to the bank." nity of 300,000 New Yorkers. 1 am Stall'. It is the altogether conventional 
Now let us examine that Practiced" not, alas, the Ford Foundation. And ethic in corporate practice. I happen to 
means it happens over and over again, anyway, it would seem to me to have find it uncomfortable, which is why, as 
When last did 1 go weeping to the been established by the responses to 1 say. I ain glad the question was not 
bank? I have spent most of my WNCN’s appeal that the listening com- put to me. Rut even if 1 had answered 
adult lifetime—nineteen years—presid- munity is quite prepared to pay lor its it forthrightly. I hope I would not 
ing over a publication that loses ap- own music. It comes to an average of have treated myself to a erateful rt- 
proximately S300.000 per veqr, towards one dollar per person per year, more flection on how superior .• -ci j I am 
which deficit I contribute most of my or less; so if 1 had 300,000 eleemosy- as compared, say, with "ohn Hay 
professional income. The accumulated nary dollars to distribute. 1 think I'd W hitney, or Henry Luce, u; whomever 
loss of that venture is over S3.5 mil- look for causes more acutely depressed. Nor would it have occurred to me to 
lion. When I carry checks from editors, I consider that the "tragedy,” to use rage that the cultural importance of 
or book publishers, or lecture agencies, the word Mr. Rich uses rather more The Herald Tribune and l.ife magazine 
to a bank, which I do regularly and informally than 1 do, but which is cannot be exaggerated, and that VV'hit- 
which I shall do forthwith on receipt nevertheless appropriate to the thought nev and l.uce being egregiously rich 
of a check from Mr. Clay Felker for of losing WNCN, lies in the possible fellows, it was their duty to see that 
these very words—why should I carry absence of WNCN from New York, the journals survived, never mind the 
them weepingly ? I am, on the contrary, not in an assignment of the cost of its operating losses. 

all smiles. operation to its public. It is for the Mr. Rich writes about our proposal 

purpose of preserving the sound that to continue WNCN on another station 

Mr. Rich struggles under the burden I agitate. There are 41 FM stations in that this is a "tawdry insult to the in- 
of thgught. Elsewhere in the article he the metropolitan area, ar.d I hope, tclligence." It may be an insult to his 
tells in that S500.000. which is the sum along with a committee of distinguished intelligence to ask him to comprehend 
WNCN has raised in pledge toward New Yorkers, to persuade one of the the effort being mad<-. It :s not an in- 
a successor station, is a drop in the 41 that it is better off carrying full-time suit to the intelligence of the commit- 
bucket—"a fund that any station could classical music than doing what it is tee. or to that of the 20.000 pledgers; 
run through for normal operation in now doing. and manifestly, the burden, after this 

less than a year." (As ever, he exag- There is the matter of New York's article, is or) Mr. Rich to establish that 
gerates—we figure it would take S350.- "Intelligencer” section having an- it is possible to insult his intelligence. 
C00 to run WNCN nonprofit for a nounced two months ago that WNCN 

year.) Now, I have worked on Starr, was going to change its format, and A final word. Having fantasized my- 

and its predecessor stations, since 1957. the heated denials of management, self as sole stockholder of Starr Broad- 
I haven’t received any salary for my Local management, by the wav I find easting, I re-emerge as owner of 7 per 

work. ever. I have over SI 50.000 of this a troublesome problem But it is a cent of the stock, but as chairman of 

personal capital in the venture, and a pity that Mr Rich discusses it as though ihe board of directors of a company in 
bil'icn I ours of iime I own oO.OOO the duplicity were uniquely WNCN's. which there are many investors, in- 

shares of stock These are worth, on The manager of the station who went eluding some very good friends, some 

the open market, about S260.000. ex- on the air to deny any plans to change of them not all that far removed from 
cent of course thjt vou couldn’t sell the format acted in good faith. He had poverty. And I ask, how should one 
them for that, in this market. called New Orleans and spoken with behave under such circumstances? 

Now Starr earned. hot year. Si.20 the broadcast supervisor, who author- And I think back on a conversation I 
per share. Paid out in dividends? No i/ed him to contradict the report. The had with an engaging, energetic, mid- 
Starr has never yet paid a dividend, lit very next morning Mr. Michael Starr, die aged friend We chanced on each 
is too highly leveraged.) It won't pav the vice-president, called WNCN and other going, to Washington on the shut 
a dividend for many long years—the told him—without explanation—to tie a couple of years ago. "You know." 
money ; .ics to the hanks Bui suppos- slop issuing denials h- said, discussing his own enterprise, 

ing ihai it did 1 would he paid $72 000 I am very glad that .it that particular "I go to a parly, or a function of some 
After tusev tfv.it tome' to $32,000. If moment no one telephoned me lie- kind oi other, and I am always tun- 
I v . u t-> donate d whole of that to cause I knew from Peter Starr that the ning into i friend vho says '(<o to it' 
V.’Nt \ ili.u would p.iv lot cine month's decision was all lull made to change I've got some of your stock It makes 
d.," , t the format. Mow many limes the man- vou ilun.l . lie said, "and really worry. 

I!'. 1 : let’s make it e.e v f-n Mr Rich agement of I lie Herald Tribune, and ahoul lli< importance o m. ing a sue- 
Suppow that I owned not 7 per cent of Collier's, and of The Saturday I re- ces» of it " I replied: .now what 

of Start, but 100 per vent —the whole ninf I'osi, and of l ife magazine, issued you mean. Clay.” ■“> 
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FLY. SHUEBRUK. BLUME and GAGUINE 

Washington, D.C. 

Octc )er 10, 1974 


Re: WNCN 

Fairness Complaint 






foti> 


AS ROCHEEKUtR PLAZA 
HEW YOGA NEW tOP* 10020 
Z.l 247-3040 

1211 CONNECTICUT AV£N'JE,N W 
WASHINGTON. D. C 20036 
(20! 293*1202 


Dear Mr. Ginsburg 


Reference is made to the letter of Benito Gaguine, Esq. to you 
of October 3, 1974 relating to a Fairness Complaint filed by 
the WNCN Listener's Guild. Although the Commission's staff 
by letter of October 3, 1974 held that no Commission action 
was warranted on the Fairness Complaint in question, WNCN(FK) 
is enclosing herewith for the. completeness of the Commission's 
files certain information and material relating to news accounts 
of WNCN's proposed charge of format and of the ensuing litigation 
relating to same, which materials were broadcast by WNCN(FM). 

Specifically, enclosed herewith are statements broadcast by 
WNCN(FM) on September 28 and October 1, 1974. Also enclosed 
is a more detailed statement concerning this matter which was 
broadcast from 11:00 P.M., October 2, 1974 to 9:00 A.M., 

October 3, 1974 a^. frequent intervals. 


Copies of these materials are being sent to all parties to tne 
proceeding. Should there be any questions concerning the 
above, please contact the undersigned. 


Ve,ry/ truly yours 



r 


'Howard J. Braun 



Arthur Ginsburg, Esq. 

Assistant Chief 

Complaints and Compliance Branch 
Federal Communications Commission 
Washington, D.C. 20554 


cc: Milton Gross, Esq. 

Joseph Volpe, III, Esq. 
Samuel M_ller, Esq. 

Charles M. Firestone, Esq. 
Ms. Kristen Booth Glenn 
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A Starr Group Station 


2 Wait 45th Street New York NY 10036 212/867 6171 


October 3, 1974 


Mr. Arthur Ginsberg 
Assistant Chief 

Complaints & Compliance Branch 
Federal Communications Commission 
Washington, D .C 

Dear Mr. Ginsberg: 

Here is additional information concerning the fairness 
doctrine controversy with WNCN in New York City. 

We have attempted to continually inform the WNCN listening 
audience, on the progress of our attempts to find another radio 
station to pick up the classical format. 

In addition, we have, informed the WNCN audinece of the peti¬ 
tions by the opposition groups and their attempts to secure a stay. 

We have also broadcast in our news programs information con¬ 
cerning Starr Broadcasting's filings with the F.C.C. concerning 
the petitions of groups opposed to the format change 

You have in your possession copies of statements by the staff, 
and I am enclosing the latest statements that were broadcast on * 
September 28, and October 1, 1974. 


Cordially ,j 

"T 

t - 

Allan J. Eisenberg 

Vice President/General Manager 
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104.3 FM 


A Starr Group Station 


2 '/Vast 45th Street. i\ew York N / 1CQ3G 


212/357 5171 
v* 



This is Allan Eisenberg Vice President of Starr BroadcasLing. 

As previously announced UNCN plans to change its classical 
format cn October 5th. 

Efforts by WJ.'CN to obtain funding for the classical format 
to be moved to either a non-comnercial or public supported station, 
has resulted in over 500,000 dollars in pledges. 

UNCN has received numerous complaints concerning its change in 
format, however, some others have commented favorably. 

The UNCN Listeners Guild and The Classical Music for Connecticut 
Committee, has filed a petition with the Federal Communications Commi- 
sion asking for a stay in the UNCN format change. 

P.esponses by Starr Broadcasting to these petitions will be filed 
with the Federal Communications Commission in the coming week. 


t 
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A St-vr Group Sicti u;i 


2 V; 2 « «bth Street Ka , York NY 1 CCC'i 212/037 3171 


Y/ / 

/'A. 


_ ! 


October 1, 1974 


As previously indicated WMCN proposes to change its 
format October 5th. 


The response received by l.NCN, has been overwhe LmingLy 
in favor of retention of the classical fornaL. 


y>£fj[rioP-S have been tiled with the federal Communica■_ions 
Cowmision tor a stay in the format change, by the MUCH Listener’s 
Guild/and the Classical -rh= e-' e for Connecticut Commit tee. 

Responses to these petitions has been filed with Starr 
Broadcasting, and further responses will be filed this week 
with the Federal Communications Commission. 


The efforts by WNCN to obtain the co-operation of another 

J . . » r __»- 1.*•,' r^ 


New York Station to pick up the classical format, so f; 

i i _ i • _ - ___.... »- u.. o /. 


proven unsuccessful. WBA1-FM 1ms declined to carry the 24 nour 
classical format. 


Negotiations are still being conducted with cither new Yor.v 
City stations, to find an outlet for the V’NCN classical programming, 


As reported on September 28, over $500,000 in pledges has been 
received to be used by a non-commercial station in connection with 
the "Save IJNCLi Committee". 


This morning a group protesting * an * e 

plcl-ettcd in front of the entrance to WNCA at 2 West Au.n Strc.d.. 

They were accomnahlcd by a Woodwind XsjSfr Quartet. 
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This is a news report to the listeners of WNCN. 

Vie have already reported the proposed change in 
programming by Station WNCN effective October 5th 
from its present classical music format to a 
different one. In recent weeks, the station 
has received voluminous correspondence and many 
petitions from listeners objecting to the proposed 
format change primarily on the basis that WNCN 
is the only New York City station broadcasting 
a mix of classical music selections twenty-four 
hours per day. In additon to these complaints, two 

„ •j*’ 

groups. The WNCN Listeners Guild and Classical .Ihsadsri* ?<-cvi '< 

for Conneticut have filed pleading before the FCC 

requesting, among other things, that the commission 

. . . *^> 2 , 

prohibit a change in^format and that it stay any 
such change during tue period that the commission 
considers the merits of the various filings by these two 
groups. In addition, the Guild alledges certain character 
deficiencies in the licensee and questions its 
qualifications to ler.ain a licensee. 

Starr-WNCN Inc., the licensee, has filed letters 
and pleadings with the FCC opposing the petitions of 
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these tv;o groups. The thrust of Starr's submissi-ons 
are that the change in format is necessitated by 
financial considerations / since the classical music 
format over the past seventeen months has not proved 
to be financially viable. Starr also stated that ’ 
the decision to change a musical format during its 
license term is legally within the sole discretion 
of the licensee. The commission today issued a • 
memorandum, opinion and order denying the motion to 
stay filed by the two groups. The commission, 
in its order, agreed with Starr's contention that 
primary responsibility for determining the format of 
a station rests in the judgement of the licensee. 

The Commission also stated that it had grave doubts 
whether it had the power to order Starr to change its 
format in view of the prohibition of government 
censorship contained in section 326 of the Communications 
Act. 

On October 1 ‘^ha Guild filed a notice of 
appeal for review in the U^S, Circut Court of Appeals 
for the District of Columbia circut. We are advised that 
a request for a stay of the action taken by the 
Commission today will be filed with- the same court by 



s 




12U 





-3- 

i 

The Guild on Octobsi rd. 

As has been previously reported by WNCN, a 
committee selected by the licensee 
is attempting to secure the cooperation of 
another FM station ir. the city to maintain the WNCN 
record} library and to carry the classical music 
programming v/hich will be suspended by WNCN on 
October 5 th. The ocromittee has also requested pledges 
for financial contributions to help 'the operation 

of this programming over a non-commercial station. 
Pledges in excess of over $500,000 have already 
been received by the committee. However, to date, 
no firm commitment has been received by another 
licensee to carry the V7NCN classical music format 
although negotiations are continuing. The Guild 
has taken the position that the WNCN classical music 
format could be preserved by various methods such as 
supporting donations by listneners or by change*in 
WNCN's procedures in the sale of time. WNCN has been 


picketed for the last several days by listener? 
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opposing the proposed change in format, 

WKCN will attempt to keep its audience fully 
apprised of the factual developments in this matter. 
In the event that any listeners are interested in - 
making contributions to the Committee formed 
to obtain funding for the WNCN format over a 
non-commercial station, they may do so by 
contacting: Save WNCN, 2 W. 45th Street, NY, Ny 10035. 


In the event that listeners mjg; wish to support the 
position of the Guild or Classical Radio, the 
addresses of these two organizations are: G63 
5th Avenue, New York, NY 10022 for the Guil^d and 944 
Washington Building, Wellington D.C. for Classical Radio 
It is assumed that listeners wishing to receive further 
information on the views expressed by these two 
organizations may do so bycr-o7=?^ cpntactir.g them 
directly. 



REPLY OF WNCN LISTENERS’ GUILD TO STARR 
OPPOSITION 

Dated October 21, 1974 

Pages 24-29 
Exhibits B,N,0, and P 
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In assessing the financial ability of the proposed • - AUA 

transferee, the Commission thus was wrongly led to believe that 

Starr was investing its own equity of $1,000,000 and incurring 

a debt service on only $1,000,000. But in fact, every penny of 

the purchase price was borrowed, as we now learn from Starr's 
57/ 

opposition. This $1,000,000 equity and debt service differential, 

which now looms so large in Starr's assessment of its "losses" on 
58/ 

WNCN, was a material fact whose existence might well have led the 
Commission to deny the transfer application on financial qualification 
grounds. 

We believe that the knowing failure to supply the 
Commission with this material fact, required by the application 
itself, now compels Commission action under §312 to reopen the 
transfer proceeding and in connection therewith or independently 
to revoke Starr's license to operate WNCN. 

IV. OTHER SERIOUS VIOLATIONS OF COMMISSION RULES CALLING FOR 
5312 SANCTIONS _____ 

• A. P ublic Access Files 

One of the most blatant violations of Commission rules 
and regulations committed by Starr has been its continued failure to place 

j>7/ See Starr Opp., p. 15, ^l(a) ("In this case $1 million ^ was borrowed' 
by the parent company from the Chemical Bank, and the second million 
was borrowed by Starr from the Sellers"). 

58/ Including Exhibit 5, which shows $93,029 in interest on the note to 
the Sellers, $128,128 on interest on the Chemical Bank loan. 
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the large volume of protest letters inundating.the station in 
its public access files (See Guild Pet. section 111(4), pp. 48-49). 
In addition, Starr has now refused a Guild member the right to 
obtain copies of public file material. 

Starr's own documents tell us how voluminous this 
59 / 

correspondence was; yet as of October 16, it simply was not to 

. £&/ 

be found in the public file. 

Further, letters numbering around 20,000 - 25,000 were 
received by the "Save WNCN Committee". Man of these were not 
pledge letters, but cries of outrage.^ These letters are 
also not now in the public file. 

Finally, the pledge letters themselves are inexcusably 
and unlawfully absent from the public files. Starr apparently would 
argue that these letters, received at the station and expressing 


In lts own " news reports" broadcast on September 28 - October 3 
(transcripts of these broadcasts were submitted to the Commission 
cis Inhibits to Starr's October 10 letter to Arthur Ginsberg re 
the Guild's fairness complaint; we attach them hereto as Exhibit Q 
for the Commission's convenience). These complaints were "numerous", 
September 28, "Overwhelmingly in favor of retention of the classical 
lormat", October 1, and constituted "voluminous correspondence and 
many petitions from listeners objectiong to the format change," October 

60/ sou Affidavit of Joss Brodnax, Ex. N. Mr. Brodnax found a total 
of approximately 500 listener letters of which less than half were 
dated after the announcement of format change. Simple comparison 
with the letters on file at the FCC showing copies to WNCN will 
demonstrate that far more than 250 format change protests have been 
sent to the station. Our guess would be that "voluminous" means 
in the thousands. If these letters are not in the public file, 
where arc they? See Sr.hack aff., Guild Pet. Exh. J13, indicating 

that all protest mail after August 31 was turned over to "Buchev's 
group". . “ * 

6J./ Brodnax Aff., supra. 
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negative opinoins about the proposed change in format, somehow bell,' J 

62 / 

not to it, or to the station, but to Mr. Buckley himself.“ These 
arguments, if indeed they are made, cannot be in good faith. 

The letters received by the Save WNCN Committee are 
apparently still in the private office of Mr. Buckley. This kind of 
wilful violation of Commission rules was bad enough before the 
Guild's petition was filed. Its continuation, after notice, and in 

63/ 

express violation of Starr's subsequent promises to the Commission, 

requires invocation of the strictest sanctions of §312 — the revocation 
of Starr's license. 


§2/ We do not have to consider what the situation would be if letters 

wm r d ! nt gr ° UP W - re mistakenl y sent to the station. The "Save 

i.Ch Committee was entirely the creation of William Buckley, the 

Chairman of the Board of Starr,and Starr cannot now be heard to deny 
responsibility for the mail which it and its agents actively solicited 
on free station time 'for delivery to the station' and in the name of 
the parent company's chief executive. 

63/ In its Opposition, Starr submitted an affidavit by Station Manager 
Paul Wachsmith (Starr Opp., Exh. 12) which reported that all of these 
letters were "delivered to Mr. Buckley for tabulation" that those not 
containing pledges or checks were "being separated out and put in the 
public file", that it "was not deemed appropriate to put the remainder 
of the letters — in the public file" but that 500 letters were being 
chosen at random, without the name of the pledger disclosed and were 
being placed in the file. Id. None of this, promised the Commission 

^° b ! r 3 '. 1974, has been done * See Brodnax aff. Ex. N, supra. 

Starr's decision "deeming inappropriate" an action required by 
Commission Rule 73.1202(f) and deciding to deliberately violate that rule 
is totally inconsistent with actions of a responsible Commission licensee 
its failure now to allow members of the public to copy public file 

material (See Brodnax aff.) further corroborates this irresponsible 
licensee behavior. 
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Failure to Meet Responsibilities to the Public Duriny 
Contr oversy Involving License Self-interest _ 

We have elsewhere argued both the weakness and 


64/ 

dismgenuity of Starr's response and the mistaken decision of the 
„ • • 65 / 

Commission staff as to our fairness complaint. This matter is now 


on appeal to the Court in WNCN Listeners' Guild v. FCC. We note 
however, the following subsequent events, which raise new questions 
of both fairness doctrine per se and broader public interest questions. 
Listeners wishing to protest or to contact the Guild for 


information have been told by station personnel that they don't 
know where the Guild is, or what its telephone number is, but have 

66y 

instead been told to send petition to the station. 

. News broadcasts as to the events in Court and the 

67/ 

Commission have been inaccurate and misleading leaving the 
audience in a complete state of confusion as to the "controversial 
issue" of the future of classical music programming on WNCN. 


64/ Particularly the incomplete set of transcriptions it submitted, 
and the subsequent Wategatesque erasure of all evidence. (See 
Shack aff., submitted by unopposed Motion of October 2.) 

65/ See Guild Memorandum to the Court, October 10, 1974, at 43-44. 
Stressing the Commission's total failure to address the fairness 
standard to be applied where the licensee is self-interested in the 
controversy, the incomplete transcripts, and the logging as "editorials”. 

66 / Affidavit of Barbara Stern, attached hereto as Exhibit O. Sending 
such material to the station wcuId, no doubt, have been fatal, given its 
consistent practice of sending such mail to Mr. Buckley's office. See 
fn . 60, supra . 

67 / For example, the Court issuing the stay is described as the 
"District Court". Parties are described as having appeared or having 
to appear in court, suggesting hearings, argument, or trial — when 
nothing has occurred but the filing of papers. The specific terms of 
the stay "until further Court order" were never explained, causing both 
listeners and announcers to believe erroneously that it would automati¬ 
cally dissolve on Thursday, October 10. 



Finally, while t h e station has ceased to broadcast station 

editorials on this issue it hao 

32 permitted simitar material, including 

C attacks on Guild, to be aired in the 
„ . 68 / 
guise of regular programming. - 

Whatever the context, WWCN's listening audience continues 

to hear essentiall y only one side of an issue which is. and has 

been, nothing if not controversial „ 

• No Guild member has yet 

been allowed to appear on the station k 

station, been quoted by the station 

m its "newscasts", or had any of his or h 

Y his or her views specifically 

mentioned on WNCN. 

At the same time, the station has engaged in what one 
listener calls "deliberate sabotage" of its signal and equipment -7 

Pt to turn off its audience. As she states. WNCN has been 
broadcasting —ally, and equipment breakdowns are common. These 
^coi ncidences- alone cal l for immediate Commission investigation?^ 

Watson, known to be hostile to the Guild and its efforts 
normally broadcasts from 11 pm to 6 AM on Friday-Saturday nights 

nights by t Harrv P Fle"t ‘ Urins th ° rcyular <Sanda y 4hursday,’ 

in; by Harry Fleetwood, when Fleetwood recently left for a 

“ur“™' Station Manager Paul WachsmitS hired Watson 

Watson has since used that time to make repeated 

attacks on efforts to save the WNCN format and to denigrate 

those who have and are engaging in such attempts. Affidavits 

to this effect will be forthcoming. 

°Mr ° f at leaSt part of the controversy is set out in 

vi* lit^ S ° V/n artlcle ' (Starr Opp., Exh. 7) and its continuing 
e a Ihn X ^ SUe ° f public interest is attributed to by, 

e.g. the recent editorials in the New York Times (Exh B 

and other print and broadcast media - natio^I and Lah 
IQ/See letter cf Judith Voorhees. attached as Exhibit P here'to. 

a licensee willfully*^'repeatedly* fa^ts^?? 130 ;; f ° r rovocation when 
forth in its license. P Y tacts to operate substantially as set 






CONCLUSION . 

• * ^ p _ 

.V*t) 

Thi * has not been, nor was it meant to be. an exhaustive 
discussion of all ^|sues raised by the materials submitted in 
this case to date. Those issues presented in our original 

petition and not specifically discussed again here are, of course, * 
preserved for the hearing. 

The importance and seriousness of the issues presented. / 
the remedies sought, and the abundance of conflicting data now 
before the Commission can only compel the conclusion that 
substantial and material questions remain regarding the public interest 
merits of Starr's continued operation of station WNCN. An evidentiary 
hearing must be held on Starr's 1973 assignment, future renewal, 
or present revocation of license. 

Respectfully submitted, 

: •' Kusifls (£>ilk Gla* /pi 

Kristin Booth Glen 

30 E. 42nd Street 

New York, New York 10017 


October 21 , 1974 


Frank w. Lloyd " 

Charles M. Firestone 

Citizens Communications Center 
1914 Sunderland Place, N.W. 
Washington, D.C. 20036 

Counsel for WNCNC Listeners' Guild 


7 «hibitfrLVs 9 uhmit h ?ca o s:r or - dV xamine the amdavits 

information supplied by Starr ^uch c T*"" th<5m 

inescapable conclusion that the ShTtt“ n“" S t0 the 

can only be obtained in "the crucible of ^ ese .= on 5 llctln 9 matters 
WEFM . supra at 31 ' crucxble of an evidentiary hearing". 
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Bach v. Rock 

Bach Is still holding the fort against the rock disk 
jockeys poised for an assault upon WNCN-FM in New 
York. The attempt by its owners to change the format 
of the station—one of the few on the radio dial playing 
classical music—is now before the United States Court 
. of Appeals in Washington. 

The contending petitioners and the Federal Communi- 
, cations Commission have filed memoranda that will 
determine the future sound of WNCN. Among other 
precedents, the Federal court is considering the effect 
of a parallel case involving a Chicago station, WEFM, 
where the F.C.C. had been ordered to reconsider a similar 
change in musical format. The New York station is now 
operating under a temporary stay as a result of protests 
by listener groups. 

The issue is not one of public or government “telling" 
j * station what to broadcast. Kather, it is a question of 
compliance with the original promise by the station's 
, management to continue classical music piograming. The 
Court of Appeals decision in the WNCN case will have 
an important impact on the diversity of musical fare 
metropolitan listeners can find on the publicly franchised 
airwaves. 
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STATE OF NEW YORK ) 

COUNTY OF NEW YORK) SS.: 

JESS W. BRODNAX, being duly sworn, deposes and says: 

I am a volunteer at the WNCN Listeners Guild and I 
nake this affidavit in response to certain facts alleged by 
Starr Broadcasting Group, Inc. (Starr) in its Opposition uo the 
Petition of the WNCN Listeners Guild. 

In that petition the Guild alleged that Starr had 

failed to keep communications from listeners in its public file, 

as required by FCC regulations. This was particularly true of 

communications received during the time of the pledge campaign 

orchestrated by Starr through its chairman, William F. Buckley, 

Jr. In its Opposition, Starr claimed that no such violation 

occurred and reported that the letters which came in during the 

Pledge drive were being “processed" and would be placed in the 
public file. 

On the morning of October 16, 1974 I visited the station's 
office at 2 West 45th street. New York City, and asked to see the 
listener mail in the station's public file. The receptionist re- 
me to a file cabinet which contained approximately 500 let¬ 
ters. My examination of these letters indicated that more than 
half of them were dated prior to August 28, 1974, the date on which 

the format change was announced. The file was divided into "Letters 
from Listeners", "letters of Protest" and "Letters of Protest to 
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Format Change . The latter contained approximately 35 letters. 

When I asked to see the letters which had come in dur 
ing the pledge campaign, I was first told that they were in the 
file but when I examined the file and ascertained that they in¬ 
deed were not there, X was told that they were unavailable be- 
cause they were at Mr. Buckley's office. 

In its Opposition, Starr stated that it intended to 
place 500 sample pledge letters in the file with the pledgee's 
names and addresses blacked out. I did not observe any sOch 
letters in my perusal of the files. 

I requested permission to copy approximately 14 i e t- 
tors, as I understood was my right under FCC rulings. This per¬ 
mission was initially granted by the receptionist but she sub¬ 
sequently left the reception area and upon returning with one, 
Pat Sweeney, denied me the right to make any copies. 

I was active as a volunteer in the initial Buckley 
pledge drive when it was being run out of 101 Fifth Avenue. In 


that capacity I read many of the letters sent to the Buckley 
Committee, including a number which did not contain pledges, but 
which merely protested the format change At the end of the pledge 
drive, at Mr. Buckley's request, I delivered all these letters to 
Elise Topaz. in examining the files this morning I found none of 
the letters of general protest which I previously read and de¬ 
livered to Ms. Topaz in the "Protest" or "Protest to Format change" 
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sections of the public file. 

Cased on my knowledge of the pledge campaign, the 
letters received and my examination of the public file this 
morning, it is clear that the letters which came in during 
the period of the campaign have still not been placed by 
Starr in its public file pursuant to FCC regulations and 
that this includes not only the actual pledge letters which 
Starr seeks to "protect- but letters of protest which un¬ 
questionably belong in the file. 


Sworn to before me this 
16th day of October, 1974. 




Jess W. Brodnax 



VICTIM 


t>C'4 r Y 


j 
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STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


says: 


BARBARA C. STERN, being duly sworn, deposes and 


1. On October 4, 5 and 6, 1974, I circulated 


petitions protesting the format change of WNCN and seeking 
public hearings by the Federal Communications Commission 
which would lead to a prohibition of such change. 

2. On October 6, 1974, I had obtained approxi¬ 
mately 250 signatures on such petitions. 

3. When I attempted to deliver such petitions 
to the WNCN Listener's Guild, I discovered that my at¬ 
tempted delivery was to an incorrect address. 

4. I thereupon telephoned WNCN at 867-6171 in 
New York at approximately 3 : 30 P.M. on October 6, 1974. 

The telephone was answered by a man who identified the 
number as being that of WNCN, but did not identify himself. 

5. I asked him how I could get in touch with 
the WNCN Listener's Guild. I asked for their address or 


I 
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telephone number. He replied that he was all alone and 
that he didn't know how to reach the WNCN Listener's 


Guild. 


6 . I explained that I had been circulating pe¬ 
titions directed to the Federal Communications Commission, 
and that I wanted to get them to the WNCN Listener's Guild, 
I pointed out that I was then one block from the station's 


offices 


7. He said that I should not deliver the peti¬ 
tions. He suggested that I mail the petitions to the of¬ 
fices of the station, at 2 West 45th Street, New York, New 
York, and promised that they would "take care of them". 

8 . Since he had denied knowledge of the address 
of the WNCN Listener's Guild, I did not deliver the peti¬ 
tions to the offices of the station but instead went home, 
found the address of the WNCN Listener's Guild, and tele¬ 
phoned the WNCN Listener's Guild for instructions. Pursu¬ 
ant to such instructions, I mailed the petitions to 
Washington that night. 


Sworn to before me this 


8 th day of October, 1974. 

(\ (r I ( / t2’ r ' 

u. K f 'Jh;V .HiLtil 
Ni/lary Fuji c. S’, tr o( Njw Yftfk 
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BARBARA C. STERN 



EXHIBIT P 



Judith Voorhees 
1043 Maurice Avenue 
Rahway, New Jersey 

October 16, 1974 


F.C.C. Complaints 
Bureau. 

Washington, £>.C. 20554 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In Re ) 

) 

Petition for Revocation of License of ) 
STARR BROADCASTING GROUP, INC. ) 

to operate ) 

Station WNCN-FM, New York, New York, ) 
or ’ ) 

Immediate Submission of Renewal ) 

Application ) 

and ) 

Resolution of Fairness Doctrine ) 

Complaint and Other Relief ) 


. RECEIVED 

NOV 41974 

F. C C. 

OFFICE OF THE SECPETARE 


APPLICATION FOR COMMISSION REVIEW OF BROADCAST 
BUREAU FAIRNESS COMPLAINT DECISION UNDER DELE- 
GATED AUTHORITY AND IMMEDIATE RELIEF 


The WNCN Listner’s Guild, pursuant to Section 1.115 of 
the Comission's Rules, hereby applies to the Commission for 
review of the October 3, 1974 ruling of the Broadcast Bureau, 
taken under delegated authority, separately ruling upon the Guild's 
fairness doctrine complaint contained in its September 23, 1974 
Petition for Revocation of License etc. of WNCN-FM. 

The Guild has appealed the Broadcast Bureau's action 

* 

to the Court of Appeals for the District of Columbia Circuit 
( WNCN Listeners' Guild v. FCC, Nos. 74-1925, 74-1926), arguing 
that the Bureau's decision can be considered a final agency action 
for purposes of review under the facts and circumstances of this 



case. The Court has not yet ruled upon the Guild's appeal on 


the merits, nor has it addressed this procedural point. At 
minimum, therefore, the Guild files this Application for 
Review to protect its rights to full consideration of its 
fairness complaint either at the Court or agency level. 

But this is not a pro forma application for review filed 
merely to show exhaustion of administrative remedies. The 
Guild seriously believes that the Broadcast Bureau gravely 
erred in failing to consider several key contentions of the 
Guild in issuing its October 3 ruling. The Guild believes 
that these errors will have adverse precendential effects on 
Commission policies in the area of both format, changes and 
fairness doctrine obligations generally. 

The Courts ultimate reversal of the Commission's 

staff decision, which we expect to occur, would afford ultimate 

vindication of the legal position and principles urged by the 

Guild. But we wish to give the Commission every opportunity to 

itself vacate its staff's decision and to re-establish the 

integrity of its own fairness doctrine processes, which are 

severely undercut by the October 3 ruling. In addition, the 

Guild urges that immediate relief is warranted by the Commission 

on this complaint because the Bureau's decision has led to 

continued conduct on the part of the licensee that is adverse to 

the public interest and destructive of core fairness doctrine concepts. 

1 / See Petition for Rehearing, Suggestion of En Banc Consideration . 
and Request for Expedited Action , n. 9 (October 29, 1974). 










A 146 


CERTIFICATE OF SERVICE 

M. 

I# Joyce Dow, certify that I have this 4th day 
of November, 1974, caused to be delivered via First Class 
Mail, a copy of the foregoing "Application for Commission 
Review of Broadcast Bureau Fairness Complaint Decision Under 
Delegated Authority and Immediate Relief", to the following: 


Howard Jay Braun, Esq. 

Fly, Shuebruk, Blume & Gaguine 
1221 Connecticut Avenue, N.W. 

Washington, D. C. 20036 

Counsel for Starr Broadcasting Group, Inc 


John Coleman 

Classical Radio for Connecticut 



// 
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i. failure to deal with licensee self-interest in the 

CONTROVERSY ___ • 

The most glaring deficiency in the Bureau's decision 

•A 

is that it did not address the Guild's principal contention: 
that as to an issue in which a licensee is itself personally 
and financially self-interested, a higher standard of good 
faith discretion is required in judging its refusal to air 
contrasting viewpoints. As to such issues, a stronger showing is 
needed from the licensee that it has made a "reasonable" judgment 
that no controversial issue of public importance is presented by 
its programming. 

As we clearly noted in our pleadings in this issue, (See, 
e.g. Guild September 30 Reply, pp. 6—7), this case involves the 
question whether the fairness doctrine has any life at all. In 
the past, as we noted, the Commission consistently regarded 
issues in which a licensee personal finances are at stake as 
requiring a higher fairness showing, citing Springfield — 7 gi _ e^ 

vision Broadcasting Corp. , 4 R.R. 2d 681, 685, ^[9 (1965) and 

S 

cases cited therein. The Guild noted: 

This case, then, is decidedly different from NBC 
v. FCC , supra , D.C. Cir. No. 73-2256 ( Pensions ). In Pensions 
the court of appeals held that the Commission ^rred in failing 
to accord proper leeway and deference to the licensee's 
characterization of the controversial issue of public importance. 
While even under the Pensions standard, the Commission cannot 
reasonably find that WNCN has reasonably and in good faith 
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exercised its discretion under the fairness doctrine, this case 
is at the other end of the spectrum. WNCN’s editorials were 
not eyidence of a licensee performing its legitimate journalistic 
role in an investigative documentary, but rather a licensee 
propagandizing its own solution to a problem in which it has 
a personal and financial stake. 

• ' 

In investigative journalism efforts, doubts should 
be resolved in the licensee's favor. NBC v. FCC, supra . 

Where a licensee has a personal interest, on the other hand, 
doubts must be resolved in favor of the public's right to 
hear contrasting viewpoints. Springfield Television, supra . 

This contention was nowhere addressed in the Bureau's decision. 

This clearly evidences a failure to give the Guild's primary 

argument a "hard look". 

The Bureau's failure to take a hard look at or deal 

in its opinion with the Guild's contentions is also apparent 

in its treatment of at least three other issues. While it 

purported to consider the Guild's pleadings in this matter, 

citing all of the above-mentioned pleadings, the October 3 

decision nowhere mentioned or dealt with, inter alia , the 

Guild's charges as to: 

(1) The material conflicts between the 
unverified transcripts of editorial 
announcements submitted with Starr's 
September 27 opposition and those 
submitted by the Guild with its Petition, 
verified by affidavit submitted October 
2, 1974. 


■iU. 


\ 





(2) The fact that those announcements 
were logged by the licensee as "editorials". 


(3) The fact that many of the announcements 
themselves contained statements that showed 
that the licensee was well aware that its 
format change was a controversial issue of 
public importance, and that it was advocat¬ 
ing one viewpoint as the only way to deal 
with that controversy. 

II. FAILURE TO RESOLVE QUESTION OF ADEQUACY AND COMPLETENESS 
OF STARR'S RESPONSE. AND LACK OF CANDOR SHOWN THEREBY 

The Guild raised several issues as to the adequacy 
of Starr's response to its fairness complaint. It noted that 
Starr's September 27 response consisted of an unsworn, un¬ 
verified letter with several attachments purporting to be 
all of the editorial comments aired by WNCN on the subject 
of the planned format change and supporting the "Save WNCN" 
plan to transfer the format to another station. 

Apart from the question of whether this filing met 
the Commission's procedural rules (Guild September 30 Reply 
at pp. 3-4), the Guild protested that these transcriptions 
were incomplete in material respects. They did not, it 
noted, conform to the transcriptions of a sampling of 18 
WNCN editorial announcements attached by the Guild to its 



ij(i 6 

Petition, which were supported by affadavit as monitored by 
the Guild from WNCN. (Id. at 4, 11-12). The Guild noted 
that these omissions were serious, as to the validity of the 
fairness complaint itself, because many of the omitted 
announcements most directly presented WNCN’s plan as a viewpoint 
on the overall format change issue. But it also noted that this 
raised equally significant lack of candor issues that went 
to the basic question of the licensee's exercise of "good 
faith discretion". ( Ibid. ) 

The Bureau deals with none of these questions in 
its opinion. 

111 • FAILURE to deal with the issue of logging as "EDITORIALS" 

The Guild submitted specific evidence that the 
announcements in question were logged as "editorials" (Id. at 
footnote, p. 13; Exhibit A-4). The Guild raised this issue 
not only to show that these messages, by Starr employees and 
the Chairman of its Board, were in fact corporate and station 
viewpoints on a controversial issue. It also used this fact to 
show that Starr knew them to be so, and were lacking in candor 
in representing to the Guild and the Commission that they were 
not, and thus could not be assumed to be acting with the "good 
faith" and "reasonableness" required of the licensee in the 
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fairness area. Not only did the Bureau's ruling not even 

address this question; throughout the operative section of 

its decision (p. 3) it accepted Starr's characterization without 

and referred consistently to the "announcements" rather 

than to "editorials" or "editorial announcements". 

IV. FAILURE TO TAKE A HARD LOOK AT THE TRANSCRIPTIONS 
SUBMITTED BY STARR AND THE GUILD _ 

We will not repeat here all of the arguments put forth 
in our prior pleadings as to the evidence m the WNCN announce- 
ments — both those submitted by Starr and those bmitted by 
the Guild — that showed that Starr under any standard of 
licensee good faith — and particularly not under the 
higher standard of licensee self-interest — could not 
reasonably believe that it was not airing a viewpoint on a 
controversial issue of public importance. (E.g., Guild 
September 30 Reply at pp. 9-12). 

•It is at least evident from the Bureau's opinion that 
it did not take a hard look at these transcripts, citing only 
one of them (p. 1) and accepting Starr's view that they only 
"touched upon. . . incidentially" a controversial subject and 
"simply took note of WNCN's change of format". (p. 3). Even 
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this single cited announcement contradicts this view, but reading all 
of them together totally destroys this disingeneous approach. 

We urge the Commission to itself reread the transcriptions 
submitted, not for a minute by minute content review of a journa¬ 
listic exercise, but merely to on an overall basis determine 
whether or not on the basis of this overwhelming editorial 
effort Starr could reasonably have felt it had no duty to 
air contrasting views of the Guild or other appropriate 
spokespersons on alternative ways to preserve WNCN's unique 
format. 

V. WNCN HAS CONSISTENTLY DEPRIVED ITS AUDIENCE OF ACCESS TO 
CONTRASTING VIEWPOINTS SINCE THE BUREAU'S DECISION _ 

Since the Bureau's decision on October 3, the contro¬ 
versy over WNCN's change of format has continued to rage through¬ 
out lew York, New Jersey, Connecticut, and even on a national 
basis. The Guild has submitted in intervening pleadings to 
the Court and the Commission evidence of this consistent 
controversy, including over 40,000 petition signatures and 
support from the New Jersey Governor and New York city and 
state officials. 

But the WNCN audience has been consistently deprived 


I 


of hearing the viewpoints of those opposed to the format change, 
and seeking relief before this Commission, on the very medium to 
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which they listen almost exclusively, as Starr's own research 
shows. 

Finally, rebuffed in every attempt to obtain air time for 
these contrasting viewpoints from Starr on a public service basis, 
the Guild on Saturday, October 26, delivered to Starr a 
letter offering the purchase a one-hour program to present its 
viewpoint. 

On Monday, October 28, Starr's station manager for WNCN, 
Alan Eisenberg, told a Guild representative that Starr would air 
the program on Wednesday, October 30, the last scheduled night 
for the existing classical format, and therefore the last night 
the existing WNCN audience could hear those views. The Guild 
prepared such a program, which consisted of a history of the 
station, the Guild, its legal position, its volunteer effort, 
and what listeners could do about the format change. The 
Guild had agreed that the program would not contain any 
defamatory material, and would be submitted to Starr for 
review prior to airing. 

On Wednesday, at a meeting between representatives of 
the Guild, "Save WNCN" and Starr, Starr stated that it would not 
change its format until at least the following night. The Guild 
then asked if it could have its program aired that night, so 
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promos could be aired in advance. Peter Starr then said 
he personally wanted to review the tape. 

Later that day, the Guild received a call from the 
Vice President of Starr, stating that under no circumstances 
would the tape be broadcast, and there was no use delivering it 
to Starr. Nevertheless, on the following day, Thursday, 

October 31, the Guild attempted to deliver the tape and a check 
for the going rate for a one-hour program to WNCN, and WNCN 
refused to accept either. An affadavit is forthcoming on these 
events and will be filed with the Commission as soon as feasible. 

CONCLUSION 

For the above reasons, the Guild urges that the 
Commission review the Bureau's erroneous ruling under delegated 
authority on an expedited basis, and grant immediate relief to 
the Guild. The Guild has attempted to exhaust all resources 
in attempting to gain voluntary cooperation from Starr on this 
issue. But, as shown above, it has met nothing but total refusal 
to recognize any licensee responsiblities to avoid the appearance, 
if not the clear fact, of acting solely to protect its own 
financial self-interest in a controversy with which it is so 
intimately connected. 
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Respectfully submitted, 

,n 

Kristin Booth Glen 
30 E. 42nd Street • 

New York, New York 10017 



Citizens Communications Center 
1914 Sunderland Place, N.W. 
Washington, D. C. 20036 

Counsel for WNCN Listener's Guid 

November 4, 1974 



FOR RESPONSIVE MEDIA 
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November 5, 1974 




Vincent Mullins 
Secretary- 

Federal Communications Commission 
1919 M Street, N.W. 

Washington, D.C. 20554 


In Re: Petition for Revocation 
of Iicense of Starr Broadcast¬ 
ing to Operate WNCN-FM, New 
York, New York 


Dear Mr. Mullins 


(§=E) 


Please associate the attached affidavit of Robert J. Schack, 
President of the WNCN Listeners' Guild, with the Guilds' 
"Application for Commission Review of Broadcast Bureau Fairness 
Complaint Decision Under Delegated Authority and Immediate 
Relief," filed yesterday, November 4, 1974, with the Com¬ 
mission, in the above-referenced matter. 

This affidavit, referred to and substantiating the allegations in 
the "Application for Commission Review," arrived from New York 
too late to be included with the "Application" for filing yes¬ 
terday. The Guild regrets this delay. 


(a=sj 


Respectfully submitted, 

Frank W. Lloyd 

Counsel for WNCN Listeners' 
Guild 


CC: Howard Braun 
John Coleman 



affidavit 


STATE OF NEW YORK ) 

• s s • 

COUNTY OF NEW YORK ) 

ROBERT J. SCHACK, being duly sworn, deposes and 

says: 

I am president of the WNCN Listeners' Guild, 

663 Fifth Avenue, New York, New York 10022. 

On Saturday, October 26, 1974, at or about 9:50 a.m., 
I personally hand delivered to the WNCN studies at 2 West 45th 
Street, dew York, New York, a letter applying for a program on WNCN. 
The letter read as follows: 


"WNCN LISTENERS GUILD 
663 Fifth Avenue 
New York, N. Y. 10022 
(212)- 675- 8630 


October 25, 1974 


To V/hom It May Concern: 

The WNCN Listeners' Guild hereby formally applies for an hour 

from 8 r to r ? m ° n Tuesday even ing, October 29 , 19 74 , 

3 p.m.; fornix (6) one minute spot announcements to be 

on ° f ach on ^nday and Tuesday, October 28 and 29 , 19 74 fPrs 

and fo^ l dn n e.m., oetween 2 and 4 p.m., and between 5 and 7 p.m.; 

Octojer 2 T I 974 ° n h J£ nute SPOJ announcement to be broadcast on Monday 
ucccuer 28, 19 74 , between 10:30 and 11 p.m. 

Payment for said program and announcements is hereby tendered. 

3ill P conta?n W iu^^ 0nS ^ St comraentar y and music. The announcements 
music and information on the forthcoming program. The 

program s commentary will deal with the Guild's oosition on the con- 

^ SSUG ° f m NCN ' S future and will, of course, be treated in a 
tasteful and responsible fashion. 
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The Guild will either supply written announcements for the 
station's announcers to read or a prepared taoe, according to 
our mutual convenience and agreement. The Guild will either 
supply a tape of the program in advance or produce it live in 
the station's studios, according to our mutual convenience and 
agreement. 

Due to the short time available to pro.luce the announcements and 
program in final form, the Guild would appreciate a prompt response. 
If you have any questions, the Guild's officers will be available 
twenty-four hours a day to you by calling either the above telephone 
number (an automatic answering machine will record your call if ve 
are not in the office) or 988-639 3 thr.fi weekend. 


Yours sincerely. 


Robert J. Scnack 
President 


Starr-WNCN, Inc. 

2 West 45th Street 
New York, N. Y. " 

At the studios the announcer, a Mr. Ron Webb, came 
to the door and spoke briefly with me. He stated that there were no 
management personnel at the '■‘■ation at that time, that he could not 
give me the home telephone numbers for them, but that he would himself 
call them as soon as possible and read my letter to them. 

At or about 11:15 a.m. on the same day I telephoned 
the station and spoke again with Mr. Webb, who informed me that he 
had contacted the management and had been told to inform me that 
Mr. Allan Eisenberg, the general manager for WNCN, would discuss the 
proposition with me on Monday, October 28, 19 74. 



\ 
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Accordingly on Monday I spoke with Mr. Eisenberg, 
at or about 10:30 a.m., who stated that he could not give me a 
definite answer at that time, but would have to contact his 
superiors at Starr Broadcasting Group in New Orleans. I again 
spoke with Mr. Eisenoerg that afternoon, at or about 4 p.m., and 
he said that WHCN would broadcast our program if he, after review¬ 
ing it, felt it suitable. He emphasized that it could not contain 
any defamatory remarks about Starr, I assured him that the Listeners' 
Guild was not interested in capriciously attacking Starr or its 
employees, but in preserving the unique format of classical music 
that Vinca uroaucast, and that the program would be prepared ay 
responsible spokespersons I tne Guild. He asked what the content 
of the program would be. I referred him to my letter and repeated 
that the program would present the Guild's position on the format 
change, ask for the support of the station's listeners, and advise 
them of their constitutional right to petition government, including 
the federal Communications Commission, for redress of grievances. 

I asked him if WNCIJ was definitely changing its format on Tuesday 
night. He said that there was a strong possibility that the station 
would stay with its current format until Wednesday night, but that 
he could make no guarantees. I told him that the Guild would prefer 
to have the program on Wednesday night if there was any possibility 
the station would still be broadcasting classical music. I asked 
him if my information was correct that the program time would cost 
$200. He said yes. 1 offered to pay in cash or by check. He indi¬ 
cated that a check would be satisfactory. 
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On Tuesday, October 29 Mr. Eisenberg and I again 

'lf?rc 

had several telephone conversations, in the course of which Mr. 
Eisenberg emphasized that he wanted a complete package from the 
Guild, a tape of the entire program including the musical 
selections we wanted to ple.v, as he did not want to have a live 
mike in the studio while the program was on. I pointed out that 
he had the pecuniary control of the announcers, as he was paying 
them, and that he could station other personnel in the studio with 
the announcers during the program if he did not trust them, and told 
him that the Guild itself would endeavor to use whatever influence 
it had, if any, with the announcers to tell them that any comments 
they made during the program would be counterproductive from our 
standpoint. I also noted that he could deactivate the microphones 
for the duration of the program as the tape itself would contain 
audio cues and the only thing the announcers would have to do would 
bo to put the records on the turntable. He still demanded a complete 
package 

On Wednesday, October 30, at or about 4:50 p.m., I 
asked Mr. William F. Buckley, Jr., chairman of the board of directors 
for Starr Broadcasting Group, and Mr. Peter Starr, the Group's 
president, if they would inform Mr. Eisenberg as soon as possible^^_j 
about the date they were setting for the format change, since the 
Guild would want its program to go on Wednesday night if the station 
was going off the air or on Thursday night if it was still going to be 
broadcasting classical music. Mr. Starr said that there was a problem 
about approving the program, since he personally had to listen to it 



before it could go on, but that he had to catch a plane at 6 p«m. 

He went on to say that if the decision was to keep the station on 
the air long enough to play the program, he would listen to it by 
telephone hookup after he landed that night and give his decision. 
Mr. Buckley also promised to let the Guild know when the format 

.aw 

changcjvould be made. 

Shortly thereafter, at or about 5:40 p.m. of the 
same day, T received a telephone call from Richard Oppenheimcr, 
vice-president for Starr, in New Orleans. Mr. Oppenheimcr told me 
tliat Starr would not broadcast our program. He added that he had 
just spoken to Mr. Eisenberg and had been told that the tape had 
never been received at the station. I told him that I would check 
to see what had happened, since I thought it had been delivered, 
but that if it had not, I would have it delivered to the station 
at once. lie told me not to bother, because Starr would not run 
the program even if it was received in the next few minutes. I 
asked him if there was any reason he could give for his decision. 

He refused to give a reason, saying only that Starr had come to 
this decision. I asked if he would send the Guild a letter re¬ 
jecting the program, with or without a reason stated. lie said that 
Peter Starr would have to decide if a letter would be sent. 

On Thursday, October 31, I directed Mr. Matt Edwards, 
a member of the Guild, to deliver the tape of the program and a 
check for the full cost of the air time to Mr. Eisenberg at the 
station. On information and belief, Mr. Edwards did attempt to 
make delivery at the station at or about 12 noon to Mr. Eisenberg, 
but the receptionist at the door said Mr. Eisenberg was at lunch. 





162 


7 ■ 


■/\ 


7 






v- 


On information and belief, the receptionist also refused to accept 


delivery of the tape and check, stating that she had orders from 


the sales manager, whom she later identified as Paul Wachsmith, to 


make said refusal. On information and belief, Mr. Edwards told 


her that it was his understanding that the station's management 


would listen to the tape before deciding to accept or reject the 


program, but she responded that the decision had already been made 


On information and belief, Mr. Edwards called twice that afternoon 


to try to contact Mr. Eisenberg, each time without success, but 


did not leave his name. 


K'xA 

ROBERT J.--SCHACK 


Sworn to before me this 
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BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 
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In Re ) 

) 

Petition for Revocation of License of ) 

STARR BROADCASTING GROUP, INC. ) 

to operate ) 

Station WNCN-FM, New York, New York ) 

or ) 

Immediate Submission of Renewal ) 

Application ) 

and ) 

Resolution of Fairness Doctrine ) 

Complaint and Other Relief ) 


To: The Commission 


MOTION FOR EXTENSION OF TIME 
TO OPPOSE APPLICATION FOR REVIEW 

Starr WNCN, Inc. ("Starr’), licensee of WQIV(FM), (formerly 
'NCN(F.V)) , New York, New York, by its attorneys, hereby respect¬ 
fully requests an extension of time to December 16, 1974 to 
oppose the Aoplication for Review of the Broadcast Bureau's 
ctober 3, 1974 fairness doctrine rul j filed herein by the 
NNCN Listeners' Guild ("Guild"). In support thereof, it is 
s ta ted as £o1lows: 

1. On November 4, 1974, the Guild requested the Commission to 


review the Broadcast Bureau staff's October 3, 1974 ruling that 
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no action was warranted on the Guild's complaint that Starr had 
violated the fairness doctrine in connection with its operation 
of former Station WNCN(FM), now WQIV(FM). An Opposition thereto 
is due November 19, 1974. However, for reasons detailed below, 
Starr will need additional time to finalize that pleading. 

2. As the Commission knows, since the Guild's "Petition" was 
filed herein on September 23 , 1974 , numerous pleadings * have been 
filed both before the Commission and the United States Court of 
Appeals for the District of Columbia Circuit relating to the 
merits of the Guild's allegations. Counsel for Starr conse¬ 
quently have had to postpone meeting prior professional commit¬ 
ments in order to meet the various pleading deadlines imposed 

by the Commission and the Court of Appeals. Because of the pre¬ 
sent press of such prior professional commitments, which are 
now being fulfilled by counsel, plus the unusually heavy work 
load in counsel's office, counsel has been unable to finalize 
Starr's Opposition herein. 

3. In addition, the Guild's 11-page Apnlication for Review, 

as supplemented by the 6-page affidavit of its President, Robert 
J. Schack, raises a number of allegations. Such allegations 
are best answered by affidavits of Starr management personnel, 
some of whom are located in New Orleans, Louisiana, and New 
York, New York. Preparation and coordination of such affidavits 
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will obviously require considerable time on counsel's part. 

Besides the above, the Guild's Application for Review refers 
to allegations relating tc the purported fairness doctrine con¬ 
troversy herein, which allegations, however, are contained in 
various pleadings filed by the Guild. (See e.g., Guild 
Application for Review, pp. 4-5). Certain of these allegations 
also will be dealt with in Starr's Opposition. In short, sub¬ 
stantial work will be required on counsel's part in preparing 
the necessary affidavits and accompanying pleading to be 
filed with the Commission herein. In this regard, it should 
be noted that the Guild has attempted to raise five seoarate 
legal arguments which it claims warrant Commission reversal of 
the Broadcast Bureau staff's fairness ruling. 

5 . On the basis of the facts outlined in paragraphs 2-4, 
s_uojra, Starr submits that it has more than met its burden of 
"good cause" under Section 1.46 of the Commission's Rule 

arrantlng a grant of the extension of time requested herein. 

6. b'.ere are further reasons supporting a grant, of the in¬ 
stant request. One of the attorneys principally involved in 
the preparation of Starr's Opposition herein wilL be out 

of the country from November 28th to December 9th, 1974. 

While he already has commenced work on the preparation of 
Starr's Opposition, it will be virtually impossible for him 
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to complete that pleading prior to his departure in view of 
other pressing professional responsibilities, including, but 
not limited to, various New England license renewal applica- 

1 / 

tions due to be filed with the Commission by December 1, 1974. 

7. Finally, Starr submits that no prejudice or any detriment 
will result to the Guild from a grant of the instant extension 

•j 

request. Contrary to the allegations contained in the Guild's 
Application for Review, Starr has voluntarily cooperated with 
the Guild and has allowed Guild representatives to air over 
WNCN their views relating to the alleged fairness doctrine 
controversy herein, prior to VTNCN's format and call letter 
change to WQIV(FM) on November 7, 1974. The listening public 
in WNCN's service area has therefore been exposed to the Guild's 
views on the alleged fairness doctrine problem. In sum, whatever 
urgency or need for expeditious Commission action to resolve 
the Guild's fairness complaint which may have allegedly existed 
at the time the Guild's Application for Review was filed herein 
on November 4, 1974, has since evaporated. 


1 / It should be emphasized that other members of this firm 
are presently preoccupied with the preparation of supplementary 
documents which Starr intends to file shortly with the Com¬ 
mission relating to the merits of the Guild's September 23, 

1974 "Petition". So that the record is clear on this question, 
counsel for Starr hereby assures the Commission that it is 
working expeditiously to provide the Commission with pertinent 
facts bearing upon the Guild's petition. 



-5- 


A 167 


> ,-V, 


WHEREFORE, in light of all the foregoing, Starr respect¬ 
fully requests that the Commission grant it an extension of time 
to December 16, 1974 to file its Opposition to the Guild's 
Application for Review herein. 

Respectfully submitted 


Peter Shuebruk 
45 Rockefeller Plaza 
New York, New York 10020 


Benito Gaguine 


November 15, 1974 


By t ^ ' A''v ’ ) ) c v - i 

Howard J. Braun 

1211 Connecticut Avenue, N. VI. 
Washington, D. C. 20036 

Fly, Shuebruk, Blume and Gaguine 

Its Attorneys 
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CERTIFICATE OF SERVICE 


I, Howard J. Braun, a member of the law firm of Fly, 

Shuebruk, Blume and Gagume, do hereby certify this l5Lh 
day of November, 1974, that I caused to be personally served 
the foregoing "Motion For Extension Of Time To Oppose Application 
For Review" to the following: 

Charles M. Firestone, Esq. 

Frank W. Lloyd, Esq. 

Citizens Communications Center 

1914 Sunderland Place, N. W. 

Washington, D. C. 20036 
Counsel for the Guild 

I also certify that I have this 15th day of November, 

1974, mailed a copy of the foregoing "Motion For Extension Of 
Time To Oppose Application For Review", postage prepaid to 
the following: 

Ms. Kristin Booth Glen 

30 East 42nd Street 

New York, New York 10017 
Counsel for the Cuild 

David M. Rice, Esq. 

Room 3014 

200 Park Avenue 

New York, New York 10017 

Counsel for Classical Radio for Connecticut 

Samuel Frankel, Esq. 

Room 720 

60 East 42nd Street 

New York, New York 10017 

Counsel for Classical Radio for Connecticut 


/ 


1 _ •J. - 

Howard J. Braun 
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November 18, 1974 


Vincent J. Mullins, Secretary 
Federal Communications Commission 
1919 M Street, N.W. 

Washington, D. C. 20554 


RECEIVED 

MOV 1 g 1974 

F. C. C. 

OFFICE OF THE SECRETARY 


Re: Petition for Revocation of 

Starr WNCN, Inc. for Station 
WNCN-FM, New York, New York 


Dear Mr. Mullins, 


On November 15, 1974, Starr WNCN, Inc. filed with 
the Commission a "Motion for Extension of Time to Oppose 
Application for Review", asking until December 16, 1974 to 
oppose the WNCN Listeners' Guild's application for review 
of the staff's Fairness Doctrine decision issued October 3. 

The WNCN Listeners Guild will oppose this Motion. 
Because the opposition will be prepared in New York City 
and delivered to Washington, however, we expect that it 
will not be submitted before the end of this week. We 
therefore request that no positive action be taken with 
respect to the Motion prior to next Monday, November 25, 1974, 

Thank you for your consideration on this matter. 

Sincerely yours, ^ 


Charles M. Firestone 

Counsel for WNCN Listeners Guild 

Howard Braun 
Kristin Booth Glen 
David M. Rice 
Samuel Frankel 
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Before The 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In Re 


Petition for Revocation of License of 
STARR BROADCASTING GROUP, INC., 
to operate 

Station WNCN-FM, New York, New York 


H ^zlVED 

Nov ft 


) “'•'f'CEOf'rHcsi 




Immediate Submission of Renewal Applications ) 
and ) 

Public Hearing Thereon, Resolution of ) 

Fairness Doctrine Complaint and Other Relief ) 

OPPOSITION TO STARR'S MOTION FOR 
EXTENSION OF TIME (FAIRNESS COMPLAINT) 

AND MOTION FOR EXPEDITED CONSIDERATION 

1 / 

On November 15, 1974 Starr Broadcasting Group 
(hereinafter "Starr") moved the Commission for a four week 
extension of time in which to oppose the WNCN Listeners' 
Guild’s (hereinafter "the Guild") appeal of the October 
3 decision of the Broadcast Bureau denying the Guild's 
application under the Fairness Doctrine. 

Starr's Motion demonstrate callous disregard 

V 

for the interests of an enormous and concerned listening 

2 / 

public for a prompt resolution of its grievances. In 
addition, it suggests a complete disregard for orderly 


±/ The motion was received by the WNCN Listeners' Guild 
New York Counsel on the afternoon of November 18. 

_2/ On November 9 the New York Times , in its fourth and strongest 
editorial on the WNCN format change, urged the Commission to hold 
immediate public hearings to resolve the many questions which 
surround this issue of great public importance. See Exhibit A(l) 
attached hereto. 



( 
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A 17] 

Finally it is, at best misleading, 
with regard to the present realities of the Guild's fairness 
complaint. 


for these reasons, the Guild not only strenuously 
opposes any motion for delay of any kind, it now moves for 

4/ 

expedited consideration of all matters presently before the 
Commission. The reasons for this will be set forth briefly 
and seriatim. 


The Necessity for Prompt Decision 
There is no question that the WNCN format change 
has already produced the greatest citizen protest in the 
history of broadcasting. More than 50,000 persons have 
petitioned the Commission to reinstate WNCN's unique classical 

format or to hold full public hearings on all the issues raised 
by the Guild. 


The New Jersey Legislature has adopted a unanimous 
resolution decrying the format change and calling on the 
Commission to act expeditiously in holding full public hearings ~~ 


V In discussing its present and greatly belated plans to 
"oppose" the Guild's September 23 Petition, far out of the time 
provided for such opposition, and after the Guild has filed its 
response thereto. See Point "B M infra. 


—^ Including the original Petition to Revoke Starr's license 
and/or to Order Immediate License Renewal Proceedings and the 
companion Petition of Classical Radio for Connecticut requesting 
a reopening of Starr's 1973 transfer application. 

--/ Soe ^solution of New Jersey Legislature dated October 21, 1974 
submitted to the Commission on November 5 as an Exhibit to 
Renewed Motion for Stay of Format Change. 


Commission procedures, 


3/ 


P 







On November 14 the City Council of the City of New York 

§/ 

unanimously passed a similar resolution. The prestigious 

New York Times has editorialized in a similar but unprecedented 

1 / 

fashion, including a call for immediate Commission action 

on four separate occasions. 

It is the Guild’s understanding that-the Governors- 

elect of New York and Connecticut have expressed their dismay 

8 / 

over the loss of the format, and the Governor of New Jersey 

V 

has already called for Commission action. 

But perhaps most important, the 400,000 former 

10 / * 

listeners of WNCN both famous and obscure have found 
themselves devoid of any real substitute for the now defunct 
format and, each day of its continued absence from the air. 


6/ A copy of the resolution, as introduced and passed, is 
attached hereto as Exhibit B. The formal resolution takes 
approximately two weeks to print and will be forwarded to the 
Commission as soon as it is available. 

iy See Exhibit A(l). A small sampling of press opinion from 
other areas is included as Exhibit A(2-4). 

8/ It is also our understanding that a resolution or letter 
relating to WNCN is presently being circulated by Representative 
Bella.Abzug to all New York City area Congresspeople, and 
would be forwarded to the Commission at a later date. 

9/ Amicus Telegram of Governor Brendan Byrne, filed in 
Supplemental Exhibits of October 4. 

10/ See, e.g., the affidavit of composer Ned Rorem, attached 
as Exhibit C hereto," and letters attached as Exhibits to 
affidavit of Jess Brodnax, Exhibit D, including ministers 
(Dietterich, Gross), Jesuits (Bradt), Roman Catholic sisters 
(Rose Marlen), Rabbi (Urgar), the New Symphony Orchestra 
(Bambech), high school students (Kreiss), the William (cont'd.) 
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11/ 

suffer serious and irreparable injury. 

Against the enormous weight of these equities, 

Starr offers only "prior professional commitments . . . now 
being fulfilled by counsel" and "the unusually heavy work load 
in counsel's office" (Starr Motion, p. 2) while normally a 

4. c 12/ 

reques for extension under these circumstances should be 

given consideration, under the actual circumstances, described 

1 3/ 

in part above, any delay, for any reason would itself be 
a violation of that "public interest" standard which 
mandates the Commission in all its determinations. 


10/ (cont'd) 

Clyde Deyane Professor of Humanities at Yale University (Bloom) 
the old and disabled (Trainer), mental patients (Elms), 
teachers (Jay) and persons from all walks of life who have 
relied on WNCN for their cultural and spiritual sustenance. 

1J/ See Affidavit of Ned Rorem, supua and Jess Brodnax, Exhibit 
D, and letters attached thereto. 

--/ We would note ' however, that whatever strains have been 
placed on Starr's counsel, have been easily as great on counsel 
tor the Guild - who willingly meet them in the hopes that the 
public interest may more quickly be determined and served. 

13/ Including those of far greater magnitude than what, in the 
end, boils down to no more than counsel's convenience. 



% 






Perhaps the most startling statement in Starr's 


Motion is this, contained without other explanation, in a 
footnote: 


It should be emphasized that other members 
of this firm are presently preoccupied with 
the preparation of supplementary documents 
which Starr intends to file shortly with the 
Commission relating to the merits of the 
Guild's September 23, 1974 "Petition". So 
that the record is clear on this question, 
counsel for Starr hereby assures the 
Commission that it is working expeditiously 
to provide the Commission with pertinent 
facts bearing upon the Guild's petition. 

Starr Motion, p. 4, footnote 1. 

The Guild filed its Petition on September 23, less 
than a month after the listening public first received notice 
that the classical format was to be removed from the air. On 
October 4 Starr filed an extensive Opposition to the Petition, 

14 / 

and on October 21, the Guild filed its Reply to Starr's 

15 / 

Opposition. Since that date, as we have argued elsewhere, 
the case has been ripe for Commission determination. As we 


J_4/ Both the Opposition and Reply were filed slightly out 
of time limits on consent of opposing counsel. 

19/ See, €>.£., Guild's Renewed Request for Stay, filed with 
the Commission November 5, 1974, Petition for Rehearing, 
Suggestion for En Banc Consideration and Request for Expedited 
Action filed with the United States Court of Appeals for the 
District of Columbia Circuit on October 29, 1974. 
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have also argued the papers presently before the Commission 

... . 17/ 

clearly raise those issues of fact recognized by the courts 

as requiring determination in full evidentiary hearings. 

Starr now rather offhandedly suggests that it has no 

intention of following ordinary Commission procedure, but that 

it is now, more than a month and a half later, preparing another 

Opposition, after the Guild has already filed its Reply. This 

extraordinary proposal disregards both the Commission's 

settled procedures and the procedural and substantive rights 

of the Guild and its members. Cf. Stone v. FCC, 466 F.2d 

316, 333 (D.C. Cir. 1972) (licensee cannot freely amend after 

waiting to see if errors are caught). 

The Guild is content to rest on the documents timely 
submitted to date; we would, in fact, request an immediate 
determination, based on the material presently before the 
Commission, either of the ultimate merits of our Petition, 
or as to whether hearings must be held. 

Any other timetable, particularly one conceived and 
executed ex parte by the Respondents, is totally at odds with 
the public interest as it is clearly presented in this case. 

Guild Reply to Starr Opposition. 

17/K.p., Cit izens Committee to Save WEFM v. FCC, F.2d 

(D.C. Cir., Docket 73-1057, October 4, 1974) " (on * banc ). 
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The Guild and the New York City public would be severely 
prejudiced by any Commission deference to Starr's intentions 
to submit untimely and extraneous material in the future. 


C. The Status of The Fairness Complaint 
Finally, Starr's Motion reaches a new high in 

M/ 

disengenuity when it discusses the fairness issue itself. 

Starr states 

"Starr submits that no prejudice or any 
detriment wilx result to the Guild from a 
grant of the instant extension request. 

Contrary to the allegations contained in 
the Guild's Application for Review, Starr 
has voluntarily cooperated with the Guild 
and has allowed Guild representatives to 
air over WNCN their views relating to the 
alleged fairness doctrine controversy 
heroin, prior to WNCN's format and call 
letter change to WQIV(FM) on November 7, 1974." 


18/ Starr previously submitted only a partial selection of 
the messages it had broadcast, arguing to the Commission 
that on the basis of that purportedly complete set, no issue 
of controversial public importance was raised. The staff 
agreed, without considering numerous other tapes and announce¬ 
ments monitored by the Guild; this apparent misrepresentation 
and resulting decision form one of the bases for the Guild's 
appeal to the full Commission. 
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This is simply untrue. Over the entire 2 1/2 month 

period when the format's departure was the source of enormous 

public concern, Starr aired hundreds of its own editorialized 

19/ 

messages and those of its "Citizens Advisory Committee". 

All messages indicated that the only way to save the format 
was to move it with half a million dollars of listener 
pledges. 

When the Guild's attempts to have a contrasting 

20 / 

viewpoint aired were unsuccessful, the Guild offered to 

f 

purchase time to make its position known. This offer was 
accepted by Starr's management and the Guild prepared an 
informative, non-defamatory, educational program for broadcast 


19/ As we have discussed elsewhere, this Committee is totally 
the creature of Starr, each member having been appointed by 
William F. Buckley, Jr., Chairman of the Board of Starr. its 
Chairman, Richard Clurman, has often stated that his commit¬ 
tee is limited by the "mandate" given it by none other than 
Mr. Buckley—to dispose of WNCN's musical assets after its 
demise. 


?-0/ I.e., that legal action could be taken and that citizens 

had a First Amendment right to petition their Government— 
through the Comm.ission--for appropriate regulation of the 
public airwaves in their interest. 
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on October 30. On that date the Guild's president was 
informed that the tape would not be aired, although no one 
had listened to or disapproved it. A subsequent attempt to 

deliver the tape and a check for the reserved time on the 

‘ . . 22 / 

following day was similarly unsuccessful. 

On November 6, the day before the format change, 

Starr began airing, on an hourly basis, a rather confusing 

statement by Richard Clurman about attempts to place the 

format on another channel. This message also requested 

viewers to write to the "Committee""—at Starr’s address 1 

No mention was made of the Guild or the FCC. 

Counsel for the Guild called the station and 

protested strenuously that once again Starr was presenting 

22 / 

an entirely one sided view of the issue. After several 

calls and the submission of a written statement, tihe station's 


22/ Ail of this information is contained in far greater detail 
in the affidavit of Robert Schack, President of the Guild 
submitted Nov. 5, 1974 (as part of our appeal of £he fairness 
decision). it should be noted, however, that the program was 
subsequently broadcast on another station—WBAI—which 
considered the material contained within a sufficiently 
"controversial public issue" to offer Starr time to respond 
to it. see letter of Larry Josephson to Starr Broadcasting, 
attached as Exhibit E. 


22/ All the following information is contained in the 
affidavit of Kristin Booth Glen, attached as Exhibit F. 
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vice president permitted counsel to make a short tape, 

reading the Guild's statement. 

This tape was broadcast a few times on the evening 
23/ 

of November 7 and then, despite promises that it would be 

aired on an hourly basis until WNCN went off the air at 11 

the next morning, it was abruptly cancelled by a telephone 

order by William F. Buckley. 

When counsel discovered this fact the following 

morning, she again protested vigorously and the tape was 

aired one additional time—at 9:30 A.M., an hour when most 

24/ 

listeners had already left for work. 

This action by the station hardly qualifies either 

25/ 

as good faith or as voluntary cooperation —regardless of 
how Starr may characterize it. And under no circumstances 
may it now be seriously claimed that ". . .the listening 


23/ The Clurman tape continued to be broadcast hourly 
until the end. 

24/ Whether accidentally or by design, the block of time 
during which the Guild tape was cancelled affects probably 
the two largest blocks of WNCN listeners—those who tune in 
after midnight and those who listen in the early morning 
before work or school. 

25/ The cynic might well consider that it was a last minute 
attempt to clear up Starr's position in the fairness litiga¬ 
tion rather than a bona fide presentation of opposing view. 




public. . .has been exposed to the Guild's views. . ." when 


Starr's own practices as to its own and the Clurman tapes 

demonstrate conclusively that far greater exposure is 

required to reach "the listening public" than was given 

"voluntarily" or otherwise, to the Guild. 

The cynicism of Starr's position is apparent in 

its concluding statement that 

In sum, whatever urgency or need for 
expeditious Commission action to resolve 
the Guild's fairness complaint which may 
have allegedly existed at the time the 
Guild's Application for Review was filed 
herein on November 4, 1974, has since 
evaporated. 

In one sense, of course, this is true. There is, 

26 / 

at this moment, no remedy which would make either the 
Guild or the listening public whole after Starr's long-term 
misleading and self-interested editorializing. But this 
misses' the larger issue. The true remedy for the fairness 


26/ Even an immediate grant of comparable air time would be 
meaningless as the old, classical listening audience is 
clearly no longer tuned to the new rock station. Interim 
remedies, including fines which would permit information to 
be transmitted through other media could, however, effective¬ 
ly be fashioned by the Commission in its broad discretion— 
both to ameliorate the present situation and to discourage 
broadcasters in the future from similar "irremediable" but 
illegal actions. 




issue, as for all Starr's alleged illegal acts,'is a return 
of the call letters and the format to 104.3 on the dial. 


Since the Commission was unwilling to grant the 
extraordinary relief of a stay to prevent the present 
"irremediable" situation, we would now call upon it to 

f 

expeditiously render its full decision on all issues. 

Prompt decision is the only real remedy now available. 

WHEREFORE, the Guild strongly opposes any explica¬ 
tion for extension of time by Starr, and respectfully moves 
that the Commission consider all matters now before it in an 
expedited fashion so that the various issues of the public 
interest, convenience and necessity may be promptly resolved. 


Respectfully submitted. 



30 E. 42d Street 

New York, New York 10017 



Citizens Communications Center 
1914 Sunderland Place, N.W. 
Washington, D.C. 20036 

Counsel for WNCN Listeners' Guild 

i 

November 22, 1974 
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CERTIFICATE OF SERVICE 

I, Consuella Garnett, certify that I have this 

22nd day of November, 1974, caused to be delivered via 

First Class Mail, a copy of the foregoing "Opposition to 

Starr's Motion for Extension of Time (Fairness Complaint) 

and Motion for Expedited Consideration", to the following: 

Joseph A. Marino 
Associate General Counsel 
Federal Communications Commission 
1919 M Street, N.W. 

Washington, D. C. 20554 

Howard Braun, Esq. 

Fly, Shuebruk, Blume & Gaguine 
1211 Connecticut Avenue, N.W. 

Washington, D. C. 20036 

Counsel for Starr WNCN, Inc. 

David Rice, Esq. 

Room 3014 

200 Park Avenue 

New York, New York 

Samuel Frarikel, Esq. 

Room 720 

60 East 42nd Street 
New York, New York 10017 

Counsel for Classical Radio For Connecticut 




Consuella Garnett 
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JAMK8 RKSTON, Viet Prttidenl 
•JOHN h. OAKES, Editorial Pago Editor 
A. H. RASKIN, Attittant Editorial Pago Editor 
A..M. RCME.VTHAL, Managing Editor 
SEYMOUR TOPPING, Aititlant Honoring Editor 
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JACK ROSSHTHALy Attit'.aml Sand* f Editor 
• 

CHARtOTre CURTI3, Atmia’o Editor 
CURTON DANIEL, A node, to Editor 
70M WICKER, Aitooiato Editor 


WNCN, WQIV, F.C.C. 

l oyal listener', who tuned into classical music station 
V/NCN-FM hoping to hear Beethoven’s “Eroica" sym¬ 
phony Instead heard a progressive-rock number called 
’ Koll Over Reethoven” this week. Beethoven must indeed 
he whirling—certainly serious music fans are steaming 
- now th it WQIV-FM is operating on the WNCN-FM Ire- 
fluency. Despite legal action taken to protest the change 
in format that gives metropolitan New York listeners 
still another rock radio station, the Federal Communica¬ 
tions Commission is dragging its affidavits. 

What is called for is a hearing by the F.C.C. A major 


turnaround in the promised format of a Federal broad¬ 
casting franchise on the limited airwaves surely should 
be the subject of open evidence, testimony and a de¬ 
cision. A number of issues need airing—the circum¬ 
stances of the programing switch, the needs of ‘.he 
community measured by v/hat is available already, the 
disposition of the music library, the possibility of a freeze 
in the classical format until a determination is made. 

The time is past for listener pledges and station 
promises. It isn't programing, censorship or dictation 
when a Federal regulatory agency does what it is charged 
to do by Congress—regulate. 
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Arc abrupt station break 

By Martin Levine 

Progressive rock premiered yesterday at 30-1.3 
on the FM dial after a battle to keep it from sup¬ 
planting classical music there. 

Listeners to WNCN have been trying in the 
courts and before the Federal Communications 
Commission to bar the Starr Broadcasting Croup 
from changing its station’s call letters and format. 
They’ve had some setbacks, however, while a com¬ 
mittee trying to relocate the classical record library 
has apparently been making progress. At 11 AM 
yesterday, therefore, the long-delayed transforma¬ 
tion took place. Those opposed to it may have 
justly felt that insult was added to injury. 

It was tactless enough for WQ1V to begin with 
the Electric Light Ochestra’s version of “Roll Over, 
Beethoven,” which uses the Fifth Symphony as a 
prelude to Chuck Berry. Worse, however, was the 
cutting short of WNCN’s swansong. The kindest 
explanation is that a nervous ear mistook a rest for 
the ending of Mozart's Requiem, with which the 
station concluded 18 years of classical programing. 

The WNCN I.i.-toners Guild will no doubt con¬ 
tinue fighting as long as its funds permit. A large, 
young audience, however, is probably more inier- 
ested in the new fornrat. Can anything be said af¬ 
ter a half-day’s listening? 

Well, not about its quadraphonic round—at 
least, not by me and almost everybody else. \V(J1V 
claims to be the first New York radio station regu¬ 
larly broadcasting four-channel rock t thus the call 
letters: quad, roman numeral four). But who has a 
QS matrix system? When the first quadraphonic 
selection was pla.*.d, we were all urged to rush 
down to our local hi-fi store to hear it. 

It’s also too early to say much about news and 
public-affairs programing. WQIV's FM news¬ 
room" features the only movie critic on New York 
progressive radio, but he spent the day interview¬ 
ing director Brian De Palma in two-minute seg¬ 
ment*. A light feature called “Roll-Away-the-Stone 
News” sounded like it was rising its pilot before 
really getting going. And other departments, like 
one on astrology and a free “classified of the air,” 
haven't yet been aired. 

Still, they did play and identify mus c yester¬ 
day. The three disc jockeys I heard—Larry Miller, 
who is also program director and regularly has the 
9 AM-to-1 PM shift; Thom O’Hair, a prizewinner 
from San Francisco’s KSAN who is on from 1 to 5. 
and Bill (Rosko) Mercer, whom New Yorkers will 
remember from WOR-FM and who can be heard 
lietween 5 and f)—seemed a trifle formal and self- 
effacing. But they chose their music well, with an 
emphasis on older material, lesser-known songs by 
major a Mists, and, in Rosko’s case, jazz and blues. 

If first impressions are right, and if the jocks 
loosen up a hit, WQIV could prove what it mod¬ 
estly announced itself as: “An alternative in New 
York.” (For Long Islanders who can get WL1R as 
well as WNEW-FM, it is, of course, a third 
choice.) It seems a poor bargain to get such variety 
at the eost of New York’s only full-time classical- 
music station, however. / II ._ • 
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One of the definitions of a democracy is the role of the 
majority with protection for and consideration of the 
minority In the case of classical music listening. I suspect 
the number of Americans who chose to enjoy this variety of 
music on radio and television represents a significantly 
large minority. Surely, in a cultural center such as New 
York C.'ity. this minority — if indeed it is a minority in the 
metropolitan area — takes on an intensity of presence 
which makes it a real force in the field of radio and 
television patronage. 

Now we come to the root of the problem, a problem 
which affects not only New Yorkers, but lovers of 
democracy and good music everywhere Radio Station 
WNCN is the only full-time classical music station in the 
New York metropolitan area There are. in contrast, some 
40 [kip music stations, as well as a sprinkling of stations 
with classical public service formats Several months ago 
Starr Broadcasting, which owns WNCN. announced it would 
switch from classical to "progressive" rock, as though the 
qualifying ••progressive - ' in f'- 
soine way made the change , 
seen' more cebehral 

his change takes place, it 
means the minority — a 
good-xi/ed. strong minority — is 
t. ing deprived of its protection 
and consideration in the field of 
radio broadcasting It means an 
end to the diversity, the freedom 
of choice Americans cherish in 
all aspects of their lives, and 
perhaps more important, it * 
implies a policy of creeping 
philistinism, nid emanting from 
ttio people, but rather imposed 

from without by the individuals who control the airwaves 
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There is' a spark of hope, however, a slim ray of light *' 
which might very well dispel this overwhelming prognosis i 
of gloom It is called public response and anyone who 
might accuse classical music lovers of apathy or despair 
can look to the WNCN Listeners’ Guild for a bracing splash . 
of encouragement. 

The Listeners' Guild was formed several weeks ago by- 
Bob Shack, a New Yorker concerned about music and a 
basic American freedom, the freedom of choice In a 
remarkably short period of time, the Guild mustered the 
support to obtain a com l restraining order to prevent the 
implementation of rock programming on Oct 5 as ; 
originally scheduled The guild has petitioned the KCC to 
arrange public hearings to determine whether the station's 
unstable financial status was indeed due to its clasical 
format, or whether it was due to faulty management 

While WNCN does not reach all FM sets in the Trenton 
area, many listeners with sensitive equipment and a 
directional antenna have tuned regularly to 104 ,T FM for 
the fioest conceivable classical music programming - 
cushioned in tastefully low-key commercials One of these 
listeners is Jim Brady oi Allentown who is something of an 
ear chairman in the Guild drive to obtain petition 
signatures and much-needed funds to finance its couri 
campaign against Starr Broadcasting 

• It's as much a matter of diversity as anything else." 1 
Brady told me this weekend Brady, who is a sales 
manager with a tire company by day and an amnteur 
violinist and passionate music lover at every other 
available moment, became involved with the Caus^after 
writing a letter to WFLN in Philadelphia this summer, 
imploring the station nut to change its fine arts format 

"Somehow, the letter filtered up to New York and here l 
am." he said "Lin not exactly the sort to be out knocking 
on doors asking for signatures, but you have to do 
something before it's all gone There have been enough 
compromises " 

Like many thousands of WNCN listeners Brady 
considers the station's broadcasts his "daily spiritual 
manna " not only for himself hut for his ihree sons as well 
Like many he feels betrayed bv such self-declared mtMC 


lovers as William F. Buckley -lr . who is the chairman of 
Starr llro ulcasting. for high MiuoJing rhetoric on the one 
hand dirty dealing on the other, more practical side 

Brady invites all those interested in helping this station 
— which is sympotomalic of the oppression classical music 
endures in many dimensions of our society — to write or 
call him at home < 17 Probasco Dr. Allentown. N J . OfttOlt 
nr to write the WNCN Listeners - Guild. 6&1 Fifth Ave . 
N Y., 10022 Let there be a choice 
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If you like junk, you're belter off, because 

this is ti.c iur.h age. 

—WN'CN uNc jockey Harry Fleetwood 
on one cl his last shows 

A cla>Vo.d w. be lever's nightmare came true 
in broad da>! : yesterday. Beloved \VM(.X. one 

o' radio's last cutpysts c; line music in metropolitan 
New York, instantly turned into another “progres¬ 
sive ro nvu-ie . ‘alion, WQIV-FM Fittingly, the 
station v.-ent down with Mozart’s nmini.hed 
‘ Krvj.ne-i Crfert irium." Pcrlvnps equally fittingly, 
the new station premiered moments later in the 
most iro’ ic a:.d ta ele s fashion, with a gusli of 
rc are. ivi* revk called ‘‘Roll Over, Beethoven. - ’ 

WNCX died a noble death, remaining on the 
air a month longer than planned while the courts 
considered the pleas of various listener groups 
nttemptir t to stay tiie execution. And, presumably, 
v.luV WNCN’s earners (now WQIV’.-: owners) kept 
ip its promised search for another slntion that 
would a. ume '.he classical nuisic station’s old 
library and format. 

When the end came yesterday at 11 AM, WQIV 
had the imletxmcy to rub it into saddened listeners 
who ira 1 hoped against hope that WNCX would 
irvive bn.* “Roil Over, Beethoven” ploy, prob¬ 
ably intended as a little joke, came off a - a cruel 
twin, of the knife. An oily voice welcome I i.s to 
“our altema’hc in New Ycrk” (alternative to 
what?) and noted tint ti:e format change reflects 
the “contemporary realities of life in New Yorlp” 
Well, perhaps tiiat is aii too true. 

Nevertheless, the owners had come under heavy 
critic., m for the planned switch to WQIV. In de¬ 


fense of the decision, t 
apology: The classics ju 
lo .es have been too gre; 
for a radio station to m; 
Commercial stations lu\ 
to do commercials, expla 
J. Ei enberg (now a W( 
point out), and classical 
time for breaks Alter a 
Beethoven’s Ninth with t 
And so, WNCN’s ma 
the classical format—by 
to a noncommercial stati 
to send in cash pledges t 
out fully explaining tiie 
was overwhelming. But 
$500,000 in pledges, W 
lions” to its listeners c 
happy to donate its n:us 
money to another stntioi 
assume WNCN's call lc 
mat on a noncoinmerci 
would be rocking around 
Eisenbcrg said yeste 
lutely no cliance” the ci 
niuideations Commissicr 
convert to tiie classical 
current negotiations c: 
switching from jazz to a 
tluf the discussions are ’ 
Whether or not Wh 
somewhere, it is clear tl 
tuning cut classical nu 
exception hut has vauli 
dictatorship, bending mo 
baroque end obscure las: 
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Bachs to the Bucks 




!'.cy shrugged the familiar 
st don’t make money, our 
it. To be sure, it Isn’t easy 
ike money selling Brahms, 
•e to have the “flexibility” 
ined WNCN official Allan 
}IV official, lie is quick to 
music doesn’t offer enough 
ill, how can you interrupt 
i few words about Alpo? 
nagement had tried to save 
turning its headache over 
on. It appealed to listeners 
c keep WNCN alive, with* 
grand plan, “’he response 
upon reaching its goal of 
NCN offered “congratula- 
,nd told how it would be 
ic library, staff and pledge 
a that would be willing to 
tiers and its classical fer¬ 
al basis. The new WQ1V 
the dock, regardless, 
relay that there is “nb.-o- 
mrts cr the Federal Com* 
i will order WQIV to re¬ 
format. fie did say that 
uld lead to WRVR-FM 
classical music format, but 
’tentative.” 

1CN resurfaces sometime, 
ini area radio is gradually 
isic WQXR is a notable 
:od to a position of near 
•re and more of Lite to the 


Robert Sherman. The municipal station, WNYC* 

I’M, still offers its excellent “While the City 
SI cops” during the wee hours. But it; regular day¬ 
time classical programs on both AM and FM arc 
often swallowed by United Notions filibustering 
and a young woman who endlessly drone; the bad 
news from Wall Street. 

Several small Connecticut and Long Island sta-* 7 ’ 
tio.ns tint at least used to fade in and out with 
classical music have faded out altogether. One Long 
Island station, WHLI, switched to contemporary 
music nine years ago after 13 years of classical 
broadcasting. 

“We have a large classical library sitting around 
the basement," the station’s music director, Stephen 
Godofsky, said recently. “There are simply not tiiat I 
many people who appreciate the classics.” 

With a surprising minimum of publicity, there | 
is one other commercial station, also on Long Island, 
which disagrees with Gcdofsky’s contention. For 23 ] 

years, WALK-FM in Patchoguc 07.5) has offered 
classical music for a few hours daily. It now has 
plans for expansion. Station manager Jack Ells¬ 
worth, who has been at WALK for all of those 23 
years, said that on Dec. 7 it will begin broadcasting 
the Metropolitan Opera live every Saturday, on 
AM and FM. The station's signal is not that strong 
(except, perhaps, in Putehogue', but it reach.es most 
of the metropolitan area with a touch of occasional 
interference. 

“We're making money," Ellsworth said. “People 
call us to thank u* for being an oasis in a desert 
of noise.” More power to you, WALK. The desert 
grows larger. 


ics of its program director, Al Cohn is a s!a[[ writer [or LI magazine. 
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RES. KO. ( EXHIBIT B 

A 188 * V Kevins/-. 

Resolution Calling toon the Federal Communications ‘Commission to 
Promptly Hold Public Hearings or. the Termination 
By WNCN-FM of its Classical Music Format and to Continue 
WNCN-FM as a Unique Cultural Resource of New York City. J. 

w 

By Mr. Burden and Mr. Wagner, Jr. 


WHEREAS, for many years radio station WNCN-FM has provided a unique 
service to the citizens of New York in its 24 hour broad¬ 
casting of quality classical music; and 
WHEREAS, the continued existence of WNCN-FM and its unique classical ' 
music format is an integral and essential factor in main¬ 
taining New York City’s cultural diversity and its status 
as the leading musical city in the world; and 
WHEREAS, the new management of WNCN-FM has recently ceased to broad¬ 
cast the rich and varied classical programs previously 
offered by the station, and has instead substituted "pop" 
and ’rock" music similar to that aired on eleven others 
in the New York Metropolitan area; and 
WHEREAS, the loss of this unique cultural resource has been decried 
by New York City's press and the public, as demonstrated by 
the tremendous outpouring of letters, telegrams, petitions 
and telephone calls from WNCN's listeners opposing any 
format change; and 

WHEREAS, The Federal Communications Commission has the authority 

and the responsibility to hold public hearings to determine 
.whether the management of WNCN-FM in eliminating its 
classical music programming is undertaking actions incon¬ 
sistent both with its original license application and with 
the public interest generally; and 
WHEREAS, The Legislature of the State of New Jersey has already 

affirmed the importance of maintaining this unique classical 
music format by passing a resolution urging the Federal 
Communications Commission to hold public hearings to determine 
whether the WNCN management should lie permittod to change 
,its classical format; now, therefore, be it 
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RESOLVED, that the Council of the City of New York does 
hereby call upon the Federal Conununications Commission to 
promptly hold public hearings' on the termination •• • 
by WNCN-FM of its classical music programming or any other 
change of rormat from classical to popular music and to 
continue WNCN-FM as a unique cultural resource of this city 
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EXHIBIT C 


AFFIDAVIT 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK) SS.: 

NED ROREM, being duly sworn, deposes and says: 

I am'a contemporary American composer, having written 
music for almost all of my life. I was educated at the Juillard 
School of Music, from which I graduated in 1948. Since that 
time I have won numerous awards including the George Gershwin 
Award, and I have also held a Fulbright Fellowship. I have 
composed music in many forms including an opera, "A CHILDHOOD 
MIRACLE", string quartets, piano sonatas, and a symphony. 

The works for which I am perhaps best known are numerous art 
songs which, like the other compositions, have been performed 
all over the world. I am also an author and commentator on 
musical subjects, having published six books and innumerable 
articles. 

Prior to November 7 , 1974 I was a regular listener 
of Station WNCN-Fm, New York. As I have publicly stated, I 
considered WNCN perhaps the most important music station in 
America. Its presentation of contemporary music was excellent 
and unparalleled. From a composer’s standpoint, this service 
alone made it an incomparable resource of the musical community. 
Indeed, I believe that V/NCN and its unique classical music for¬ 
mat performed an important service for the whole of American 
culture. Its loss is nothing less than a tragedy. 

Since the station has been off the air it is clear 
that there is no comparable substitute either for me or for my 
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fellow musicians and composers in the New York musical community. 


Each day that the station remains off the air, we all suffer an 


irreparable loss. 



Mr. 3 I 


Q'.lilirif.1c:-, C ' y 

ii{?i i.i Nv ./ V .. r/ 

Cor.r.'ilJoi L -r-iroi »/i .; !» ji !< » 
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AFFIDAVIT 

STATE OF NEW YORK ) 

SS.: 

COUNTY OF NEW YORK ) 

JESS BRODNAX, being duly sworn, deposes and says: 

I am an officer of the WNCN LISTENERS GUILD and I 
am in charge of the day-to-day operations of its volunteer 
headquarters. 

Since November 7> 197^, the day on which the classic¬ 
al format ceased, the public response which I have observed 
in this capacity has been quite extraordinary. 

In the first two full mail days following the station 
going off the air, the Listeners Guild received almost 1,000 
letters of protest and dismay. The mail has continued at a 
rate almost that high to and including today. Persons who 
believed that the loss of the format would be a serious one now 
find themselves totally at a loss for equivalent musical and cul¬ 
tural satisfaction. The Guild's phones are constantly busy with 
hundreds, if not thousands, of persons decrying the loss of this 
great cultural institution and virtually begging for information 
on what can be done to assure its return. Almost all of the 
letters or callers express the sad truth that there is simply 
nothing like WNCN available and that every day it is off the air 
they suffer irreparable injury. 

A sampling of letters received by the Guild in the first 
two. days after November 7th is attached as exhibits hereto. From 
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my personal knowledge the thousands of other communications 
and inquiries the Guild has received are similar in nature. 
The sense of outrage and loss in New York's classical music 
listening community simply cannot be measured. 


Sworn to before me this 
18th day of November, 1974. 




JessBrodnax 
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Philip R. Dietterich 
George C. Schlesinger 
James A. Johnson 


/t 2 S’ 


77/tr uynFX5C7z\ Cuitt> 

£c 3 E(Ftf+ Av(F . 

Ijl-ij ic /?/< Cent hi. /ere 2 2 ^ 

f ; 1 

l)c?Yie S//eS : ^ ^ f,., 

T m It * w SM ft, **** 7H 

n Sm„* *«"«' «» wr '* <“*** 

Cr< - K* 25^ 

/u a>j njSpud,«’C .pc^sroKMm^o.- u^vexL Ce>u«j bztvtS 
/s fffviuD/uc Mex ‘^ Cki V t=ztrwG»<'1, Bor 

■pfn Piny St? Tter Ttf-itr . 

Pc HcPC Qtm/rr Zip Sec- -to Fffi) 7?ft 

/b, 2 > OF x 

^ >f7a? 2>^FPLV T)tSAFPO^OS> 1 IF ~Fhr 

, . -JHS Cev/ZTS Znjr> /?fK ' 

CenJhT!?-' Op /H > 

'' «<__ , wfc *?<• 


IhTTFi-erPT oy - ZH'Tt 

. -77 to SC' fZir’.f’ccUtSlF' FC'Z- " C 

htk or hotel, esee-o^i ^ 

>f fru/ZAusnc O'on^e zb 

pLUt-hUSH tu W' C C.THHO M CAV>0 ? ^ /9 ^ 



^ t t-C' A- 


/ / 


: 2-"' LtviTD 7W l*rc'( > £(Sn*>"^' <■ pdSS/PlG 


to F>x snm^s ^ 7*s **e». ^' T ^ 7 q ~'' 

H 1 J J 4 

/ t . rf ./ Pcttplct Co 7* 'THG r e?PF>*SF OF /uvtF>VP0- /u 

fh 'Brr» T>S. 

l k ,. r uutrr a i^ot-i/pj f Has l/stfjjfd hup 

hr^vpreir OF f-oF jF.-ri- 

ge&j k VC'ores u- 

F ,,«r> As -%-t-F JPoFF Bo M ~ 

YfHtZS /H«.s/ Cteim ** StMr 

_ wni MC ' 

„r- - 72 A,- fTVTV/Z^ A _ * 7r> /ftlP 

t P ^ _ iCFTF^S, *»* l*f^i ?,Wt 

^ *«**, ^ ^ ^ TrtcSF t^o 

^F " ■ ^ OMFPUFi 

^ *»* ^ T "-• " /r ' s " ar 

/T /?w £> ' 

<rvppt<?r " ^u6/^or^7?^ 


T" 1 6^ tFubK.r' 3 ^. 


f-W C 0 U 6 #<?&*” 

7?« ****~ "L_J, T>//--r - " 




„ ? r 1}M ke*&*- 0 cF - "BsHPo&of, 

FN H ■ A- 'jTFHF'F o l 

Cp/zeSV* ,r L . Jt Fl f SC- TIHF OP 

FF,f " 7£ ' 2»/f77ft^ ~/7rsrG r ~ 

H-IL'PF C'PtB <$ 

S/fffP ^ , , r /t <=k- ^ 

"B^tf/< po/Zto/'JG " 

-fhlt< HcftO-H 5S ^ TWt?' /f74!'‘"U'cFS 

* ^ •** 

^ . dcr - W 6 TV ^ ^ 

^ SB«^ • 

^ ^ % l„ u lozcnr (ora-A-s, X ^ 

IfyytP ptcvU^O ^ ^ 7 

. ^ aj /l? rxfc r Cr ✓ 


■ t ,’F -tine, ' s 7? ^° ° 


. A 




r . / 
/ 




R 196 


26 Hawthorne Avenue 
Trenton, M.J. 08638 
November 7, 1974 


WNCN Listeners Guild 
663 Fifth Avenue 
New York, New York 

Dear Sirs: 

Eleven o'clock this morning was a sad moment for me as I 
listened to the end of WNCN. The last work played was by 
iny favorite composer, Mozart, and, even though I had prior 
knowledge of its termination yet I remained wistful that 
somehow the changeover w&uld not in actuality take place. 

For over two year 3 I have been a faithful listener to 7i"NCN. 
I discovered the station by accident and could not believe 
the wealth and diversity of its classical music, which I 
find rich satisfaction in listening. 

I am now 48, and a minister, but from the age of 8 I first 
began music lessons on the piano, and, especially after 
taking a course in Music Apprecintion at the Philadelphia 
College of Bible classiclh music came alive to me. 1 do 
not have the funds to purchase a classical music library 
and this causes me more sadness not to hear such fine 
music wich has proven a rich cultural advantage to me 
personally and has been a help to me in my niistry. 

It is heartening to learn of your determined efforts to 
bring classical music back to Nev/ York and I do hope that 
you will be successful even though I may never again have 
th 9 opportunity to listen to the format of YINCN. It is 
highly unlikely that I will be able to pick up the signal 
os the radio band is choke full of stations. 

Thanks for informing me where I can put my name to add 
to the list of those who su-port V/NCN. 



Pastor 

Brae Burn Heights Community Chapel 
31 Hawthorne Avenue 
Trenton, N.J. O 8638 
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V.'NCN LISTENERS' GUILD 
663 FIFTH AVENUE 
NEW YORK, N.Y. 


Friends 


Congratulations on all your efforts and hard work! I hod thought 

t n G ' urr S ?K*° r V<NC / had been aba ndoned until I heard your announcement 
on »»NCN this morning. I am one of about 2C0 Jesuits connected to 
lorcihan University dedicated to scholarship and teaching things of 

fnlnd ,* \ jVer Since the first days of education in 
Arastotle s own school, an integral part of learning has always 

been an appreciation of art and music, and vie as Jesuits have striven 
to support and advance the arts throughout our 400 year old history 
There are many Jesuits here, ranging in age from 20 to 93, whj are 
concerned about the fate of U.CN but,up to now,have been thoroughly 

aid in , the stru g£le to preserve not only the V 
fwSV station itself. STARR's ploy of using Buckley as a 

front for their plans ux.v... ’ some into pledging suoport for the 

nf C vSni Ve fr t i tle ?u’ ,SA y E V,NCN " campaign. Since they'have learned 
ol your efforts, they have withdrawn their Diedges. Please let us 
know how we can best aid your struggle to stop STARR and restore 
V.hCd to its legitimate place on the radio dial. Any information 
you can provide to me, I'll disseminate among the various houses 
and communities of Jesuits here. Ily own duties and assignments 
>eep me rather busy, but if there is any further aid or assistance 
1 can render, please let me know. 

™, J l\ any CaSe n’ thank you sinc(?r ely for all your work. There are 
countless people who appreciate what you've done. Who knows what 
we can accomplish working together! 


Sincerely, 


Rev. Kevin M. Bradt, S.J. 


P.3. 


Yo a rs a go 1 nought my FM radio precisely to listen to 
\dR.h. 1 refuse to reduce myself to listening to elevator 
Muzak or the classical "pops'/ served up in bits and pieces 
between offensive advertisements. 3f you know anyone who 
wants a second-hand '..NGNless radio, please let me know, 
without WNCh, the radio is of no use to ine. 
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November 7, 197^ 

The Committee to Save WNCN-FM 

663 Fifth Avenue 

New York City, New York 

Dear Committee Members, 

As a faithful and interested listener of WNCN-FM 

for years and a lover of classical music since 

» 

/ 

my earliest recollections of listening to the 
radio as a child, I sincerely deplore the loss 
of such a valuable station to Its listeners. 

I am listening to the very last hour at the present 
moment with a sense of losing a dear and valuable 
friend. I admire and support all your efforts to 
retain this station. I trust this letter will 
express my sentiments to you. Please add my name 
to the list of supporters of WNCN-FM | hope 
all of your efforts on behalf of so many people 
will come to a successful return of hours of listening 
pleasure to all. 

Sincerel y, 

'/Y ^ I'/n 

Sister Rose Martin 




A 199 


Dt\ And re U rigor 
Ratti of Tempi® C mantol 

III '^atliinglon /Avenue 
W®*twooJ. N . J. 07675 

NC>T A-saao 


September 27,1974. 


WNCN Listeners' Guild 
663 Fifth Avenue 
New York, N.Y.10022. 


Dear Friends, 

I applaud and wholeheartedly support your 
actions on behalf of WNCN's survival as a significant 
radio station. Enclosed, a tiny symbolic gift, hoping 
that it qualifies me for membership. 

Perhaps it will be of interest to you 
that I have discussed the threatened change of format 
at WNCN, and its ethical and spiritual implications, 
from the pulpit of my conoregation. Scores and scores 
of people have since expressed to ms their passionate 
agreement on this matter. I cannot know just how many 
members of this 1500-soul congregation share my own 
concern...but that they are very many, I can state 
with utter confidence. 


With best wishes, 


f I 


Cordially yours. 


^ Faculty Member 
The New School for Social Research 
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THE NEW SYMPHO\ . ORCHESTRA 
370 RtvF.nsiDc Drive, 11 E 
New York, New York 10025 


r 


The WNCN Listeners? Guild: 

What an outrage to be subjected this 
Thursday morning to such travesty and 
musical banalities on the same wave-length 
that an hour earlier let us hear Mozart's 
Requiem! 

The members of the New Symphony Orchestra 
depend on a station like WNCN even more 
than the general public. 

Vie hope you continue your fight to bring 
WNCN back. Please keep ys informed. 

Sincerely, 








Dirk-Holger Bambeck 
Music Director 


* • \ 
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One Brian Terrace 
Spring Valley, New York 
November 7, 1974 
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WNCN Listeners' Guild 

663 5th Avenue 

Now York, New York 10022 

Dear Friends: 

Several Saturdays ago, I happened to read in The New York Times 
That WNCN was scb'lule^ to go off the Mr that evening at midnight, 

I was not a listener of classical music; however I have several friends 
who are and have been trying to convince me to listen to some. In light 
of this, I thought it might be an interesting experience to tune in 
that evening at 11:00 and listened to what would be presented as your 
final hour of existence. 

By 11:45, as the music gently lulled me to sleen, I came to the 
sudden realization that I was immensely enjoying what I was hearing. 

It seemed cruelly ironic that I had discovered something just as it 
was about to die... When an announcement was made at midnight stating 
that you had been granted a reprieve, I was elated. My radio has been 
constantly tuned to 104.3 ever since. 

Today I had an extremely depressing experience. When I left for 
school this morning, my radio was playing the sweet music of Tchaikovsky, 
and when I returned this afternoon it was playing arrogantly loud 
rock music. While I do, on accaision, enjoy nock music, hearing it 
then was a statement of bitter defeat and disappointment. Therefore, 
although I am only a high school student, I would like to be counted 
among those who feel strongly that WNCN should be continued. 

What has happened to WNCN is clearly an example of the fallacy 
in today's society—objectivity and the profit motive have been al¬ 
lowed to eclipse the quest for joy through liberation of the human 
spirit, of which classical music is a vital expression. My hopes, 
support, and best wishes go with you, and I look forward to hearing 
some good news from you soon, 
tuned to WQXR. 


DMK/dmk 


Until then, my dial remains regretfully 
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Yale University New Haven, Connecticut 06520 


DEPARTMENT OF ENGLISH 

Linsly-Chittenden Hall 
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October 5, 1974 
Chairman, 

WNCN Listeners' Guild 

6 63 Fifth Avenue 

New York, New York 10022 

Sir: 



STATEN ISLANf COMMUNITY COLLEGE 

THE CITY UNIVERSITY OF NEW YORK ' 

’partment of Performing and Creative Arts 


In writing this letter I wish to express my full support of legal efforts now 
in progress to prohibit Star WNCN Incorporated from changing the format 
of it's radio station from classical music to rock music. 

I speak from the well-informed stance of one who, for four years, has 
been an assistant professor of music at a College in the City University, 
teaching, among other courues, Making Blues and Rock Music" for academic 
credit here. In addition, for the past two years I have been and continue to 
be active on the Board of Directors of the Staten Island Council on the Arts. 

in my opinion, rock music is in a period of decline, with the greatest interest 
being shown in the revival of older styles. There are no new creative forces 
in evidence. I have continuously tried to bring forth in my students a desire 
to accept a wider range of musical experience than they are familiar wi. 
after years of listening to rock radio. I have directed their attention, in many 
surprising cases, to WNCN, the "all classical, all the time" station. Without 
WNCN in existence I will have very little toward which to direct my students' 
new found interest, and I will feel the loss of a great source of joy in my own 
life as well. 

I beg of the Court of Appeals to enjoin Star WNCN Inc. from denying the 
New York area its only consonant source of classical music. 

Any help I can give to efforts which protect WNCN I will gladly give. Please 
make copies of this letter available to the New York Circuit Court of Appeals 
ior the District of Columbia Circuit, and please keep me informed of developments. 

(Jy 

Adjunct Assistant Professor 


Sincerely,, 



Stanley M. Jay 


7!50cean I enrace/Staten Island/NewYork 10301 (212) 390-7719 

Wand Community College of the City Unl*,„ity of New York I. admini.t.r.d by the Board of Higher Education under the program of the Slat. Untver.ity of New York 
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111 S. 4th Ave. 

Highland Park, NJ 08904 
November 8, *974 

WNCN Listeners' Guild 
663 Fifth Avenue 
Hew York, NY 10022 


Dear Fellow 2x-listeners, 

I was fortunate enough to turn to VBAI on Wednesday 
ni(?ht...WJICN was playin® somethin® a little borin® and I 
decided to see what I would be up against when they went 
off... and I heard your pro<*rrm. I had no idea that there 
was that much hope for savin.* WNCN. Then, yesterday, I 
listened to WNCN's last few hours. I had somehow visualized 
it sort of softly passln? away. Instead, there was an 
obscene defilement of Beethoven, following a similarly 
obscene truncation of Kozart and some pop sociology de¬ 
livered by a contemptuous punk. I am really hacked off. 

If I could stand to listen to the new format, I would 
like to boycott all of the advertisers. But I will pro¬ 
bably never learn who they are. I am 29, and my wife and 
I appreciated rock until the Beatles broke up and ®litter 
started, but I think this has finished me off for rock. 

Anyway, I have the transition on tape, just listened 
to it for the third time, and each time I have been even 
more outraged. I am also starting to resent the mixture 
of ads and earbame I have to listen to on VQXR to ®ct a 
little classical music. So I am sending you a check. I 


wish we were richer, but $10 is about all we can afford 
Just now. I wish everybody could have heard the pro*ra? 
that was on WBAI, you'd P-ot a lot more $$. Frank Dels 






D 
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Mdiien DeSdntis, Beauty Editor 

924 West 5/th Street, New York, New Vor'< 10019, (212) 2627910 


November 7 f 197k 


WNCN Listeners 1 Guild 
663 Fifth Avenue 
New ic Jiy N.Y. 10022 

Dear Sirs: 

Thi3 is to assure you of ny support in 
your efforts to keep the classical music 
programming of WNCN in offoot. 

It would truly be a minor tragedy in the 
lives of many, many New Yorkers if the station 
were permitted to switch to rock rcusic, and 
I hope this will not be allowed. I, for one, 
am very dependent on the station's fine music 
programming, and I hate to think of all t> o 
housebound listeners — many of them elderly 
or in poor health — who would suffer acutely 
from the deprivation of WNCN 1 s classical music* 

In the event you wish to contact me about 
a pledge, my homo address iu 785 Neat End Avenna, 
New York, N.Y. 10025* 
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New York, November 8, 1974, 


WNCN Listeners Guild, fl 

663 Fifth Avenue, 

New York , NY 10022 

Dear Sirs, 

As one of the many listeners who miss - indeed 
mournJ - WNCN, I am writing to you to pledge my support 
for any action you may take to reverse the present 
situation and give us back an invaluable source of 
culture and pleasure. 

Sincerely 



Marfa del Carmen Pizarro, 
Room i486. United Nations, 
New York . NY 10017. 
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November 7, 1974 


CERTIFIED MAIL - RETURN RECEIPT REQUESTE D 

General Manager 
Starr-WNCN, Inc. 

Two West 45th Street 
New York, New York 10036 

Dear Sir: 

On Wednesday evening, November 6, 1974, at approximately 
10 pm, WBAI broadcast a program produced by the WNCN 
Listener's Guild which presented their point of view and 
that of Classical Radio for Connecticut on the impending 
format and call letter change of Station WNCN from clas¬ 
sical to progressive rock. Since we consider this question 
to be a "controversial issue of public importance" as 
defined under the Fairness Doctrine of the Federal Communi¬ 
cations Commission, we arc prepared to provide a copy of 
the tape as broadcast as well as time for Starr-WNCN, Inc. 
to present its side of this issue. 

If you are interested in acting on this offer, please 
contact me promptly to arrange its implementation. 

Sincerely, 


Larry Josephson 
General Manager 
WBAI-FM 


L J: kd 

cc: WNCN Listener's Guild 

Classical Radio for Connecticut 


PACIFICA WBAI FM 99.5 • 359 East 62nd Street • New York City 10021 • (212) 826-0880 

Listener sponsored radio in New York 
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STATE OF NEW YORK 
COUNTY OF NEW YORK 


] SS.: 


Bays: 


KRISTIN BOOTH GLEN, being duly sworn, deposes and 


I am general counsel to WNCN Listeners Guild and I 


make this affidavit in conjunction with the Guild's Fairness 
Doctrine Application before the Commission. 

On Wednesday, November 6, 197**, the last day prior 
to WNCN's scheduled format change at approximately noon, I 
heard on the station a recorded announcement by Richard Clurman. 

Mr. Clurman'is chairman of the "Citizens Advisory Committee" 
appointed by William F. Buckley, Jr., Chairman of the Board 
of Starr Broadcasting. Mr. Clurman's announcement spoke of his 
Committee's attempts to save the classical format of WNCN by 
placing it on another channel. He said that every attempt would 
be made to keep the musical assets, including the staff, together, 
so that this might be accomplished, but that as yet he could re¬ 
port no successes in his committee's efforts. He solicited listen¬ 
er mail so that interested persons might be contacted once the 
format went off the air. The address given for this mail was 
2 West 45th Street, New York City, the address of the station. 

'As this "announcement" clearly once again indicated only 
one side of the controversial issue of the future of WNCN's clas¬ 
sical format, I immediately phoned the station to ask for an op¬ 
portunity to present anoopposing viewpoint. Allen Eisenberg, 
the station manager, was not in but I was told that he would call 
me back. He did so subsequently and at approximately 3 o'clock 
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said that if I would prepare a statement he would "look it over". 
Accordingly, I wrote what I considered to be an extremely ob¬ 
jective discussion of the other alternatives to moving the format 
to another channel, directed towards citizens' protest to the 
Federal Communications Commission. I cleared this statement with 
the appropriate members of the Guild's Executive Committee and 
with the Citizens Communication Center in Washington. At approx¬ 
imately 4 o'clock I took the statement to the station, where Mr. 
Eisenberg informed me that he would have to "study" it further. 

I returned to my office and at approximately 3*-15 Mr. 
Eisenberg called to say that I could come and tape the statement 
precisely as written, at the station. I proceeded to the station 
where I taped the statement and was told that + would be played 
on an hourly basis until the format went off th_ air the follow¬ 
ing morning at 11 A.M. On information and belief, the statement 
was played 4 times at approximately 6:3o. 7:30, 8:30 and 9:30 P.M. 
but was not played subsequent to that, although Mr. Clurman's 
statement was broadcast on an hourly basic. 

Upon awakening on Thursday morning and turning on Y/NCN, 
as is my wont, I was surprised that over the hour period in which 
1 listened, my statement was not broadcast. I called the station 
and asked to speak to the announcer who told me that the log con¬ 
tained a notation signed by Larry Miller, assistant station manag¬ 
er, that my statement had been canceled by order of William P. 
Buckley, Jr. A copy of this log notation is attached as Exhibit A 

1 asked to speak to someone from management but was told 
that no one was yet there. At approximately 9 o'clock I spoke to 
Paul Wachsmith, the assistant sales manager, who said that he knew 
nothing whatsoever about the matter, but would make inquiry. At 
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approximately 9:15 A.M. I was called by Mr. Eisenberg, who gave 
me no reason for the tape having been taken off the air, but who 
stated that it would be played one more time, as indeed it was. 

The time period in which the tape was not played was 
a most significant and crucial one. Many of WNCN's most de¬ 
voted listeners tune in at approximately 10 P.M. and the program 
which begins at 11 P.M., "Music Through the Night", is a partic¬ 
ularly popular one, with a devoted and loyal following. Addi¬ 
tionally, the morning hours from approximately 7 to 8:30 are 
hours of peak listener concentration, as most listeners .urn 
the station on when they arise and listen to it until they go to 
work. Although Mr. Clurman's tapes were aired on an hourly basis 
during this period, WNCN's listeners were deprived of hearing the 

Guild's opposing view at the same time. 

There is no question but that even a very limited expo¬ 
sure of the Guild's position caused incredible listener response. 
In the first two available mail days after the tape was played 
and the format went off the air, more than 1,000 letters were re¬ 
ceived by u e Guild, a number enormously in excess of the previous 
daily rate. The two phone lines were totally jammed and it was 
impossible for people to reach the Guild for information.. Many 
listeners called me personally as they were unable to reach the 
Guild, and expressed enormous frustration, not only at the loss 
of the format but that they had not known previously of the legal 

actions which could be taken to prevent it. 

I also had occasion to talk subsequently to Mr. Clurman 

about the content of his tape and when I asked if he had ever con 
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tac ted members of the staff to get them "together” as he had 
suggested on the tape, he told me that he had never done so. 

77 

Sworn to before me this 

day of November, 1974 . 

MIC. IA_i_ L . rtnlHcii 

NorARK Ru&uc. $i;rt of new york 
Nc. 31-3211515 
Qualified in flew Yoik County 
Commission Lxp,res March 30. I3ft£ 
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Before the 

FEDERAL COMMUNICATION'S COMMISSION 
Washington, D. C. 20554 

) 

) 

Doctrine Complaint of ) 

WNCM Listeners * Guild ) 

) 

agaims- ) 

) 

Starr Broadcasting Group, Inc. ) 

Licensee of Radio Station WQIV(FM) ) 

(fo—erly WNCW(FM)), ) 

Nav York, New York ) 

MEMORANDUM OPINION AND ORDER 

Adopted: December 4, 1974 ; Released December 5, 1974 

1* Tha Commission, by the Chief of the Broadcast Bureau, acting 
-— suan^. lo authority delegated by Section 0.281 of the Commission's Rules, 
res under consideration (1) a Motion for Extension of Tine to Oppose 
Application for Review, filed on November 15, 1974 by Starr Broadcasting 
Croup, iic. (Starr), licensee of WQIV(FM) (formerly NNCN(FM)), New York, 

-otn; and (2) an Opposition to Starr's Motion for Extension of Time, 
rilec on November 22, 1974, by counsel for the WNCN Listeners' Guild (Guild). 

2. In its Motion for Extension of Tine counsel for Starr stated 
that this case has necessitated numerous pleadings before both the Commission 
arc the United States Court of Appeals for the District of Columbia; that 

zza preparation of these pleadings required UNCN’s counsel "to postpona meeting 
prrnr professional commitments'' which now must be met; that the preparation 
c' affidavits to answer the allegations in the Application for Review 
‘~--L require extra time; and that "no prejudice or any detriment will result 
iron a grant of the instant extension request" because there is no "urgency 
or need for expeditious Commission action to resolve the Guild's fairness 
ccrplairc." 

3. fhe Guild's Opposition to the Motion for Extension of Tice gave 
a cetaiued description of the protest raised by private citizens, various 
r -- V5 outlets, and state and local governmental bodies, and stated that "any 
delay, for any reason would itself be a violation of that 'public interest' 
standard whicti mandates the Commission in all its determinations." The Guild 
£-30 stated that Starr's Motion for Extension of Time "disregards both the 
C°3=ui53ion's settled procedures and the procedural and substantive rights of 
tr.e Guile and its members" in that Starr already filed its opposition to the 
Guild's petition on October 4, 1974, and Starr should not now be permitted 

to submit another opposition "after the Guild has already filed its Reply." 
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4. Tr.e Commission has, in 2 he past, pi mi "ed reasonable 
tensions o l tine for the filing of pleadings upon a 

; of good cause. Starr contends that because of the large r umber of 

ndiugs involved in this cas m extension of time for the fi’ing of its 
opposition tc the Guild's Appli*. icion for Review is warranted. Thus far on 
- issues in this case there have been in excess of thirty pleadings filed 
warn the Connission, six Commission rulings or pronouncements, more than 
twenty pleadings filed in Court, and seven Court Orders. It would therefore 
appear that Starr's request for an extension of time should be granted unless 
;:.a Guild can show a compelling need for an immediate Commission determination 
cn their Application for Review. 

5. The Guild contends that Starr's Motion for an Extension of Time 
1 c sregards both the Commission's settled procedures and the procedural and 
..vostantive rights of the Guild and its members" because Starr had already 

: !.j ad on October 4, 1974 its Opposition to the Guild's Petition of September 23, 
1174. This contention indicates a basic misunderstanding on the part of the 
Guile as to the numerous issues raised in its complaint, the contents of 
tie numerous pleadings submitted thereon, and the provisions of the Commission's 
rules relating to the pleadings to be filed in connection with an Application 
for Review. 

6. In its petition of September 23 the Guild not only made a 
fairness doctrine complaint, but it also sought a stay of .vNCN's format change 
from classical music to progressive rock, and also sought to have the Ccc- 
-ission either revoke Starr's license to operate WNCN or else require Starr 

to Immediately submit a license renewal application. The fairness doctrine 
cm plaint was and is separate and distinct from the other issues raised. The 
broadcast Bureau issued its fairness doctrine ruling on October 3, 1974. The 
•Guild filed its Application for Review pursuant to Section 1.113 of the Com- 
: ission's Rules on November 4, 1974. Section 1.113 specifically provides 
for the right of other parties to file Oppositions to an Application for Review. 
Tm Guild camot now seriously contend that a pleading filed on October 4, 

19/4, which did not even address the fairness doctrine issue _l/, would now 
preclude i.NCN from filing an opposition to the Guild's Application for Review 
which was filed on November 4. ’ 

7. The fact that V.'NCN's format and call sign change may continue to 
b. cor.trover...1-J. in its service area or that the management of WNCN (now WQIV) 
:ccy have refused to afford the Guild time to presei t its viewpoint is 
irrelevant to a cetermination of whether Starr should be granted an extension 
c: time ir. order to file an opposition to the Cuild's application for review 


1/ The pleading which the Guild characterizes as "an extensive Opposition to 
t... Petition" filed on October 4, 1974, which should now bar WNCN from sub¬ 
mitting "another Opposition," was directed entirely towards the Guild's petition 
“or a stay of the format change and to revoke WNCN's license and/or to require 
W'.CN to immediately submit a license renewal application. Nowhere in that 
pTv ling rid WNCN address the issue of the fairness doctrine complaint, which 
h'-d been decided the day before the October 4 pleading was filed. 


i 

■ I 


* 


y /•, 

, u 




c 




A $19 


of the Broadcast Bureau's fairness doctrine ruling. The issue under con¬ 
sideration here is not the merits of the Application ' Review, but whether 

there is a compelling need for immediate Commission res ition of the 

Application for Review. The Guild has failed to show that granting Starr's 
notion for extension of tine would in any way adversely affec. its rights 
or those of other fomer WNCN listeners, or that it would in any way affect 
the on terra of this proceeding. On *■ i - contrary, the Guild asserts that [e)ven 
ar. imedinte great of conparable ait nne would be meaningless as the old 
classical listening audience is clearly no longer tuned to the new rock 
station." The Guild f rt her states that the "true remedy for the fairness issue, 
as for i Starr's axx 6 ed illegal acts, is a return of the call letters and 

the format to 104.3 on the dial" and that the Commission should impose "interim 

rerecl-es, including fines." Without addressing the merits of the. 
fairness doctrine remedies suggested by the uuild, they are totally 
irrelevant to the issue of whether or not Starr's notion for an extension 
of tire should be granted. 


8. In view of the foregoing, IT IS ORDFRED, pursuant to Sections 
0.231 and 1.46 of the Commission's Rules, that the tine for Starr Broadcasting 
Group, Inc., to file its Opposition to WNCN Listeners 1 Guild's Application for 
Review is hereby extended to December 16, 1974. 

FEDERAL COMMUNICATIONS COMMISSION 


ML, F 



Wallace E. Johnson 
Chief, Bro^<Jcast Bureau 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


(aJ /l/C Si" 1 


In Re ^ 

Fairness Doctrine Complaint of ) 

WNCN Listeners' Guild ) 

against j 

Starr Broadcasting Group, Inc. j 

Licensee of Radio Station WQIV(FM) ) 

(formerly WNCN(FM)), \ 

Mew York, New York 4 


PETITION FOR EXTEN . CON OF TT ME 

Starr WNCN, Inc., licensee of WQIV, New York, New York, 
by its attorneys, hereby respectfully requests a further extension 
of time to and including December 23, 1974 to oppose the 
Application for Review, filed by the WNCN Listeners’ Guild, against 
the Broadcast Bureau's October 3, 1974 fairness doctrine ruling. 

In support thereof, Starr states as follows: 

On November 4, 19 74, the Guild requested the Commission to 
review the Broadcast Bureau's ruling of October 3, 1974 that no 
action was warranted on the Guild's fairness doctrine complaint 
against WQIV (formerly WNCN) New York, New York. By Memorandum 
O p inion and Order , released December 5, 1974 the Commission, by 
the Chief of the Broadcast Bureau, acting pursuant to authority 
delegated by Section 0.281 of the Rules,, granted Starr an extension 
of time to and including December 16, 1974 to file its Opposition 
L o the Guild's Application for Review. Starr respectfully requests 

a further brief extension to and including December 23 for reasons 
stated below. 



Counsel primarily responsible for preparing the opposition 
is out of the office gathering the materials which will enable 
Starr to respond to the factual allegations contained in the 
Application for Review and supporting affidavit .^Counsel responsible 
for coordinating the filing of pleadings before the Commission in 
this protracted and columinous proceeding is also out of the office 
as a result of the FCC's field investigation into the allegations 
raised by the Guild. Given these circumstances, additional time 
will be needed to complete the information gathering process and 
to prepare the opposition. 

As was noted in the Me morandum Opinion granting Starr’s 
previous request (par. 4): 

Ihe issue under consideration here is not the merits of 
the Application for Review, but whether there is a 
compelling need tor immediate Commission resolution of 
the Application for Review. The Guild has failed to 
show that granting Starr's motion for extension of time 
would in any way adversely affect its rights or those 
of other former WNCN listeners, or that it would in any 
way affect the outcome of this proceeding." 

Starr is unaware of any facts and circumstances which have 

occurred since the issuance of this Memorandum Opinion on 

December 5 which would serve to alter the Commission's conclusion. 

Nor does it perceive how a brief extension of five business days, 

and seven days in all, could possibly materially adversely affect 

the rights of interested parties. The Commission may be assured 

• 

1/ Counsel arrived in New York City at 9 a.m. yesterday and does not 
expect to return to Washington before the close of business 
tomorrow. Counsel is presently devoting virtually his full time to 
this proceeding. 





though that Starr will make every effort to file its opposition 
as soon as reasonably possible. 

WHEREFORE, pursuant to Section 1.46 of the Rules, Starr 
respectfully requests an extension of time to and including 

December 23, 1974 to file its Opposition to the Guild's Application 

for Review. 

Respectfully submitted 
Starr WNCN, Inc. 

By E , U _ 

flames kT Edmundson 

Fly, Shuebruk, Blume and Gaguine 
1211 Connecticut Avenue, N. W. 
Washington, D. C. 20036 

Its Attorneys 


Date: December 12, 1974 



CERTIFICATE OF SERVICE 
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I, Jane M. Walsh, a secretary in the law offices of Fly, 
Shuebruk, Blume and Gaguine, do hereby certify this 12th day of 
December, 1974, that I mailed a copy of the foregoing "PETITION 
I OR EXTENSION OF TIME," postage prepaid, or caused it to be 
personally served, to the following: 


Charles M. Firestone, Esq. 

Frank W. Lloyd, Esq. 

Citizens Communications Center 
1914 Sunderland Place, N. W. 

Washington, D. C. 20036 
Counsel for the Guild 

Ms. Kristin Booth Glen 
30 East 42nd Street 
New York, New York 10017 
Counsel for the Guild 

David M. Rice, Esq. 

Room 3014 

200 Park Avenue 

New York, New York 10017 

Counsel for Clasical Radio for Connecticut 

Samuel Frankel, Esq. 

Room 720 

60 East 42nd Street 
New York, New York 10017 

Counsel for Classical Radio for Connecticut 
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Jane M. Walsh 
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Dear Mr. Mullins, 

On October 3, 1974 the Chief of the Broadcast Bureau 
ruled that no action was warranted on the complaint of the WNCN 
Listeners' Guild .gainst Radio Station WNCN, New York, New York. 
The staff decision was particularly notable for its failure 
even to acknowledge the Guild's basic contention: that a higher 
standard applied to this fact situation than the normal fairness 
case since Starr WNCN, Inc., the licensee of the station, was 
personally and financially involved in the controversial question 
of public importance. See, £.c^., Springfield Television 
Broadcasting Cor p., 4 R.R.2d 681, 685, 15 (1965), cited in the 
Guild Reply of September 30 at pp. 6-7, and in other documents 
filed with the Commission prior to the October 3 ruling. 

The Guild applied to the full Commission for review 
of the staff's ruling on November 4, 1974. On November 15, 

1974 Starr requested a month's extension of time from the 
Commission to respond to the application for review. Starr 
indicated in that pleading that it was planning to file a 
further opposition to the Guild's original petition filed on 
September 23, 1974, and that this would take some time away 
from its efforts to file against the fairness appeal. The 
Guild opposed the request, stating that one opposition is all 
the rules provide for, and that it was improper to allow an 
extension for Starr's opposition to the fairness appeal based 
in part on the licensee's efforts in preparing an unauthorized 
pleading. t 

Expecting the Commission to rule on whether Starr 
would be allowed the month's extension in the appeal of the 
Broadcast Bureau's ruling, the Guild was dismayed by the 
Commission's again delegating this matter to the Chief of the 
Broadcast Bureau. It does not seem fair to allow the authority 
being appealed from to decide how much time the party in whose 
favor it ruled has to respond to the application for review. 
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The Guild was further disturbed by the Chief of the 
Broadcast Bureau's failure again to understand the Guild's 
position in the matter. He seemed '.o believe that the Guild, 
in expressing concern over Starr's intention to file a further 
opposition to the Guild’s original petition for revocation 
(September 23), was trying to prevent Starr from opposing the 
November 4 application for review of his fairness ruling to 
the Commission. 


The Guild is convinced that the Broadcast Bureau 
is, for some unknown reason, unable to comprehend the Guild's 
explicitly stated positions. This problem, however, simply, 
points out a more basic problem with the Commission's 
procedures. 

We do not believe it is fair that the same person 
in the Commission who works on the original order also be 
assigned to work on the appeal from that order. The Chief 
of the Broadcast Bureau has an obvious interest in providing 
the party in whose favor he ruled an advantage on appeal from 
that ruling. The Guild appealed to the Commiss’ ->n in the 
requisite 30 days and it is not fair for the Broadcast Bureau 
to be able to extend the time to Starr to oppose the ruling.* 


More importantly, it is not fair for the same person 
who wrote what can euphemistically be called a bad decision to 
work on the substantive appeal from that decision. We expect 
the Commission to review de novo the pleadings as they relate 
to the Fairness Doctrine, and to apply its reasoned judgment 
to the facts. 


Accordingly, the Guild requests the Commission to 
provide assurances that a separated staff will work on the 
Fairness appeal in this case. The Commission might also 
consider general procedural reform to correct this problem 
in its adjudicatory system. . 

If a formal motion is necessary, beyond this letter, 
please notify us. 


*The Guild notes, in addition, that Starr has requested an 
additional week's extension of time on the fairness opposition. 
The Guild continues its objection against both the extension 
and the Broadcast Bureau's consideration of the request. , 
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Respectfully submitted. 



Kristin Booth Glen 
30 E. 42nd Street 
New York, New York 10017 



Charles M. Firestone 


All Commissioners 
W. Louise Florencourt, Esq. 
Ashton R. Hardy, General Counsel 
Howard Braun, Esq. 

David M. Rice, Esq. 

Samuel Frankel, Esq. 
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before the 

FEDERAL COMMUN I CATIONS COMMISSION 
Washington, D. C. 20554 


u> m yu ■ IJf. 

A 22 7 

'Pz^ 

- : 4 


In Re 

Petition for Revocation of License 
of STARR BROADCASTING GROUP, INC. 

to operate 

Station WNCN-FM, New York, New York 
or 

Immediate Submission of Renewal 
Application 

and 

Resolution of Fairness Doctrine 
Cv ...plaint and Other Relief 


) 

) 

) 

) 

) 

) 

) 

) 

) 
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) 

) 

) 

) 

) 
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) 


To: The Commission 


OPPOSITION OF STARR WNCN, INC. TO 
Kj °L a CAT I ON FOR COMMISSION REVIEW 
_ CF FAIRNESS C O MPLAINT DE CISION 

Starr WNCN, Inc. (Starr), licensee of WQIV(FM), New York, 
New York, by its attorneys, hereby opposes the WNCN Listener's 
Guild's ("Guild") Application For Review of the October 3, 

1974 ruling of the Commission•s Broadcast Bureau staff holding 
that no action was warranted on the Guild’s fairness doctrine 
complaint against WQIV(FM) (formerly WNCN(FM)), New York. 
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In support thereof, it is stated as follows: 

I. Prelimi nary Statement 

1. By letter dated October 3, 1974, the Chief of the 
Complaints and Compliance Division of the Broadcast Bureau 
informed the Guild that, no action was warranted on its com¬ 
plaint that certain announcements aired over WNCN mentioning 

1 / -- 

WNCN's proposed change of format and requesting listeners 

fond of that format to pledge money to the "Save WNCN" Com¬ 
mittee to sustain that format on another FM (non-commercial) 
station, raised a controversial issue of public importance. 

WNCN Listeners Guild , 31 RR 2d 816 (1974). After carefully 
evaluating the parties' respective allegations, the staff 
emphasized that "...it is both the responsibility and within 
the discretion of a licensee to determine whether a contro¬ 
versial issue of public importance has been presented in its 
I Programming, and that the burden is on the complainant to 
establish that the licensee's... judgment in such matters was 
unreasonable or in bad faith." Gary Lane , 38 FCC 2d 45 (1972) 
review denied, 39 FCC 2d 938 (1973). The staff further noted 
that in reviewing fairness complaints, the Commission's review 
function is limited solely to determining "...whether the 
licensee can be said to have acted reasonably and in good faith." 

L_/ On November 7 , 1974 , WNCN changed its classical music 

format to progressive rock and changed its call letters to 
WQIV(FH). 
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Id. at 818. 


2. Ihc staff, however, did not make a determination 
whether WNCN's format change constituted a controversial issue 
of public importance. Instead, it assumed arguendo that the 
change of WNCN’s format presented a controversial issue of 
public importance and held that: 

A 

"...after reading the transcripts submitted by both 
• y° u f Gui Id] and WNCN-FM we cannot say that WNCN-FM 

v;as unreasonable in determining that the announce¬ 
ments in question 'simply took note of WNCN' s change 
of format' and did not argue the merits of the change." 

" In Gary bane , supra , it was held that a licensee may 
reasonably determine that a discussion which is 'focused 
on a non-controversial issue does not become a pre¬ 
sentation on a controversial issue of public importance 

whf G h Y bec £ use 'touched upon...incidentally' a subject 
which may be controversial. Here it can reasonably 
t>e said that the announcements urging listeners to 
pledge money to support continued classical music 
programming did not advocate a position on the dispute 
over whether WNCN-FM should chance its format. The 
finding of a judgment within the bounds of reason 
w ether or not it is the same judgment we would reach 

fhr^ initlal / atter ' 13 dis P° sifc i v c of our function under 
the fairness doctrine." Id. at 818. 2 / 

As will be demonstrated below, the staff's ruling was correct 
and, accordingly, should be affirmed by the Commission. 

3. Section 1.115 of the Rules specifies the form of an 
Application For Review and requires, inter alia, that a petitione 

• St ® lT n iSO referred ~tb the Commission • s statement 
in the fairness Report , 48 FCC 2d 1 (1974), that while 

ver-ial issues of TF /^ rrnative responsibility to cover contro¬ 
versial issues of public importance: 

[W]e hdive no intention of becoming involved 

in the selection of issues to be discussed, nor 

do we expect a broadcaster to cover each and every 

important^issue which may arise in his community". 


S 
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state "concisely and plainly" the questions presented for review, 
and "specify with particularity" from enumerated criteria, the 
factors warranting Commission review of the questions presented. 

*• 

Section 1.115(a) and (b) . Apart from the fact that the Guil i 
has paid no heed to these requirements thereby rendering its 
petition procedurally defective, the Guild appears also to have 
lost sight of the narrow legal questions presented herein: 

(1) whether WNCN's format change constituted a controversial 
issue of public importance; and (2) if so, whether the staff's 
ruling that WNCN acted reasonably and in good faith in determin¬ 
ing that the announcements in question did not raise one side 
of a controversial issue was proper. 

4. The Guild has argued herein and in other pleadings 
that Starr's management had no right to change WNCN's format. 

Starr urges that a decision to change a format is committed 

by law solely to a licensee's discretion. However, without re¬ 
gard to the merits of either position, that is not the issue 

3 / 

involved herein, nor is this the forum in which to argue same. 

5. One further point warrants comment. In its Application 
For Review and subsequently filed documents relating to the 
matter at issue herein, the Guild has interjected erroneous. 


3 / As both the Guild and the Commission have been apprised, 
Starr shortly will file a supplemental pleading with the Com¬ 
mission addressing itself to the various allegations made by the 
Guild relating to WNCN's format change. 
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reckless, irrelevant and purely speculative allegations re¬ 
lating to Starr's character, candor and its dealings both v/ith 
the Commission and the Guild allegedly relating to the purported 
fairness controversy. Such attempted "character assassination" 
has no place here or in any other pleading filed in this pro¬ 
ceeding. In any event, so that the record is clear on these 
matters, they will be discussed infra for the Commission's 
convenience. 

II. Argument 

A. WNCN's Format Change As A Matter Of 
Law Did Not Present A Controversial 
Issue Of Public Importance_ 

6. The preliminary threshhold question involved in this case 
is whether—as claimed by the Guild—the proposed change in WNCN's 
format constituted a controversial issue of public importance 
requiring Starr to afford a reasonable opportunity for the 
presentation of contrasting views thereon. Starr believes and 
accordingly urges that, as a matter of law, WNCN's proposed 
format change does not constitute such an issue. 

7. In considering the Guild's complaint, the staff did 
not rule on this point. Rather, the staff assumed ar g uendo 
that even if WNCN's proposed format change constituted a con- 

• V. 

troversial issue of public importance, Starr's determination that 
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the announcements in question did not present one side thereof 

_!/ 

was reasonable. 

8. On review of the staff's ruling herein, however, 

Starr submits that the Commission should find that, as a matter 
of law, VTNCN's proposed format change did not constitute a contro¬ 
versial issue of public importance. This is so in part because 
format changes are a management decision and committed solely to a 
licensee's discretion, as the Commission repeatedly has held. 

It, therefore, really makes no difference whether certain seg¬ 
ments of a community are either for or against such a format 
change. Surely, a station which decides to make a format 
change and does not argue the merits of same on the air, as 
is the case here, should not be required to provide time to 
opponents of said change merely because some citizens prefer 
the station's existing format. For there is never a change of 
any kind v/hich is backed unanimously by a community. 

8-A. A story does not become a "controversial issue of 
public importance" simply because it is newsworthy and attracts 
the attention of th<^ mass media. Healey v. F.C.C. , 460 F.2d 917 


4/ Starr submits that implicit in the staff's ruling is 
its assumption arg uendo that Starr erred in its determination 
that WNCN's format change did not present a controversial issue 
of public importance. But, as will be demonstrated in Point B 
infra, Starr's good faith judgment on this question was reason¬ 
able and, consequently, should be upheld. 
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(D.C. Cir. 1972) . The mere fact that local groups are 
embroiled in disputes concerning a station's programming 
requires no conclusion that the choice of programs is 
either controversial or of public importance. Letter to 
Jack Baker, Esq. , December 11, 3.97 4. A station's decision 
to change its musical entertainment format should be treated 
no differently. 


9. In short, the purpose of the fairness doctrine is 
to insure that the public will be adequately informed on critical 
and significant issues of public importance to major segments 
of the community—issues which will have a substantial impact 
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on tho community at large. Fairness Report , supra at 12. 

The change of WNCN's musical format cannot be said to 

qualify as such an issue in the context of this case. 

B. Starr's Reasonable And Good Faith 
Determination That WNCN’s Format 
Change Did Not Constitute A 
Controversial Issue Of Public 
Importance Should N ot Be Overruled 

10. Should the Commission be unable to make the legal 
finding urged upon it in Point A above, Starr submits that its 
good faith and reasonable determination that WNCN’s format 
change was not a controversial issue of public importance 
should nevertheless be affirmed by the Commission upon review 
herein, since the staff ruling also did not address itself to this 
question. 

11. Because of the "limitless number of potential con¬ 
troversial issues" and "the varying circumstances in which 
they might arise", the Commission has traditionally shunned 
developing detailed criteria for determining what constitutes 
controversial issues of public importance. F airness Report ^ 

48 FCC 2d at 11 (1974). "For this very practical reason, and 
for the reason that our role must and should be limited to one 
of review, we will continue to rely heavily on the reasonable, 
good faith judgments of our licensees in this area ". (Emphasis 
added). Ibid. , Healey v. FCC , 460 F. -2d 917 (D.C.Cir., 1972); 


\ 
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Brandywine-Main Line Radio, Inc, v. FCC , 473 F. 2d 16 (1972), 
cert, denied , 412 U.S. 922 (1973). Wide journalistic discretion 
is thus accorded broadcasters in this area and the Commission has 
"...no intention of becoming involved in the selection of issues 
to be discussed" by a licensee. Moreover, nor does the Commission 
expect a "... broadcaster to cover each and every important issue 
which may arise in his community.'* Fairness Report , supra at 10. 

12. Starr's determination that WNCN's format change did 
not constitute a controversial issue of public importance 
accordingly must be evaluated in light of the foregoing criteria. 
And when so judged, it is clear that the heavy burden cast upon 
the Guild to establish that Starr has forsaken the standards of 
reasonableness and good faith entrusted to it in this sensitive 
area has not been met. The Commission accordingly should "rely 
heavily" on the reasonable and good faith judgment exercised 

by Starr on this question and affirm Starr's judgment. 

C. The Staff's Ruling That Starr's Broadcast 
Of The Announcements In Question Did Not 
Invoke Any Fairness Obligation On Starr’s 
Part Was Correct And Should De Affirmed 

13. In its ruling, the staff assumed arguendo that even 
if WNCN's format change raised a controversial issue of public 
importance, consideration of the various announcements submitted 
by the parties relating to said change and the "Save WNCN" Com¬ 
mittee when read in the light most favorable to the Guild, required 
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a finding that Starr acted reasonably in determing that such 
announcements did not present one side of a controversial issue 
since such announcements simply took note of WNCN's format 
change, and did not argue the merits thereof. Additionally, the 
staff concluded that in any event, it reasonably could be said 
that the announcements urging listeners to support continued 
classical music programming did not advocate a position on 
the question of whether WNCN should change its format. The 
staff thus properly held that Starr was under no fairness obli¬ 
gation to seek out contrasting views on the purported issue 
in question. 

14. Without conceding that the issue of WNCN's format 
change v/as a controversial issue of public importance or that 
Starr exercised faulty judgment in determining that it was not, 
Starr submits nonetheless that for the reasons, stated therein, the 
staff's rulings were correct and predicated upon well-established 
precedent. See paras. 1 and 2, supra . Further review of those 
rulings by the Commission is therefore unnecessary and un¬ 
warranted. 

lb. In short, the thrust of the announcements in question 


v/as clearly upon securing pledges to support a classical format 
on a non-commercial station and not at all upon the merits of 
management's decision to alter WNCN's format. Since Starr 
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did not advocate or present one side of an alleged controver¬ 
sial issue of public importance, it was under no obligation 
to seek out or present contrasting viewpoints. While the 
Guild obviously disagrees with the staff's ruling herein, 

Starr's wide discretion and latitude in this area must be 
respected, even though under the same facts, the Guild (or 
the Commission) might have reached a contrary conclusion. 

As the staff emphasized: "The finding of a judgment 
within the bounds of reason, whether or not it is the same 
judgment we would reach as an initial matter, is dispositive of 

our function under the fairness doctrine." WNCN Listeners G uild. 
Id. at 818. 

b. In Any Event, Assuming Arguendo That 

The Announcements In Question Presented 
One Side Of A Controversial Issue Of 
Public Importance, Starr Has Fully Dis- 
charged Its Fai r ness Obl igations 

16. in the unlikely event that the Commission may disagree 
with the staff's ruling and hold that Starr was under a fairness 
obligation to seek out contrasting views on the proposed format 
change, the following will clearly demonstrate that Starr has 
acted in good faith and has voluntarily met that obligation. In 
short, Starr has provided more than a reasonable amount of time 
to programming relating to WNCN's format change and the Guild's 
views thereon, including news and announcements out the Guild's 
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activit.ies and its litigation with Starr, and affording free 

time to the Guild's General Counsel (Ms, Glen) to present the 

5 / 

Guild's views opposing the format change. 


5 / Whi le the Guild claims (Ap"p~. For Rev. , pp^ 3-4) that as 
to an issue in which a licensee has a personal interest "a 
higher standard of good faith discretion is required in judging 
its refusal to air contrasting viewpoints", citing Springfield 
Te levision Broadcasting Corp. , 4 RR 2d 6 81, 6 85 (1965) , that 
case imposes no such standard upon a licensee, nor to our 
knowledge has the Commission ever imposed such a standard upon 
a licensee. What the Commission said In Springfield, inter 
alia , was that the fact that a licensee editorialized - upon 
a controversy in which it was personally involved was immater ial 
so long as its editorials were based upon a good faith judgment 
of the needs and interests of its community. That, however, 
is a totally different point from the one advocated herein 
by the Guild In any event, the actions by Starr relating to 
this matter meet any reasonable standard that would be imposed. 
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17 ' Assuming arguendo that the WNCN format change was 
controversial and that Starr's announcements addressed thereto 
raised one side of that issue,WiMCN 'would have been obligated 
to present a "reasonable opportunity" in its overall programming 
for the presentation of contrasting views. Since there is no 
mecnamcal formula for achieveing fairness (see Mid- Florida 
Television Corp.,40 FCC 620 (1964)), the Commission has held 
that the public is best served by a system which allows individual 
broadcasters wide latitude and discretion in selecting the 
manner of coverage, the appropriate spokesmen and the techni¬ 
ques of production and presentation. Fairness Report , supra 
at 16. In fact, in opinion after opinion, the Commission and 
the courts have stressed that the key to the fairness doctrine 
is no mystical formula but rather the exercise of reasonable 
standards by the licensee. See Democratic National Comm ittee v. 

?SrP l h . 2d 891, 900, (D.C. Cir.), cert . denied, 409 U.S. 843 

(1972) and cases cited therein. 

If Starr ’ s Presentation of (newscasts and_announce- 
jnents^ relating to WNCN's format change and its airing of the 
Guild's views on November 6 and 7, 1974 are judged against this 
"reasonable" standard, Starr cannot be found to be wanting in 
any material respect. For contrary to the Guild’s erroneous 


A® noted In paragraph" !?’ above,""the statf properly con- 
luded that the announcements in question did not raise one 
Lde of a controversial issue. 







contentions, Starr has not "consistently deprived its audience 

of access to contrasting viewpoints" on the WNCN format change. 

_7/ 

(App. for Rev., pp. 8-10). 

19. Specifically, as the attached Affidavit of Allan J. 

Eisenberg makes clear, from September 16, 1974, the day Mr. 

Kisenberg assumed the position of General Manager of WNCN, right 
up until the day the format was changed on November 7, 1974, 

WNCN's audience was continually informed of significant and 
substantial developments regarding the efforts of the "Save WNCN" 
Committee and the ensuing litigation between the Guild and WNCN. 

JL7 

As the Commission already has been apprised, news reports and 

other announcements relating to the WNCN format change and to 
the Guild's litigation concerning same before the Commission and 
the Court of Appeals were aired over WNCN on September 28 and 
October 1 - 3, 1974 at frequent intervals. 

20. Within the framework of WNCN's hourly newscasts from 
September 16--Novembor 7, 1974, WNCN's audience was kept 
apprised of important and newsv/orthy developments relating 

to the Guild's litigation with WNCN. Numerous on-the-air an- 

7 / The Guild's contentions are based upon Starr's October 
30 rejection of the Cuild's offer to purchase time over WNCN 
to present the Guild's views. See also Affidavit of Robert J. 

Schack, President of the Guild, filed with the Commission on 
November 5, 1974. While Starr management had discussed with 
Guild representatives the possibility of airing a proposed program 
by tne Guild, a corporate decision was made by Starr management 
late in the afternoon of October 30 not to air the Guild's 
progriim, arid this decision was communi'cated to Mr. Schack by 
Richard Oppenheimer, Starr's Vice President. It should be 
emphasized that Starr was under no legal obligation to air such 
a program and as the Guild concedes, Starr never made a definite 
commitment to broadcast any programs submitted by the Guild. In 
any event, Starr subsequently aired on November 6 and 7, 1974 without 
cost to the Guild, the Guild’s views on WNCN's format change. 

8_/ See letters of Starr's counsel to the Commission dated 
i] October 3 and 10 , 1974 , which included copies of the reports and 
! announcements in question. 
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nouncements also were made by WNCN personnel during this same 
period to inform WNCN's audience about the progress of the 
Guild's endeavors and its litigation with WNCN. As Station 
Manager (and News Director) during this period, Mr. Eisenberg 
has stated his belief that WNCN's overall coverage of the 


li Guild's activities and litigation with WNCN "has been accurate 

'I - 9 / 

and balanced". Eisenberg Affidavit, pp. 1-2. - 

Significantly, although under no legal obligation to 
do so, Starr voluntarily provided free air time to Ms. Kristin 
Booth Glen, Ceneral Counsel to the Guild, to present the Guild's 
views on the WNCN format change. The Guild's views were aired 
on five separate occasions during prime time on November 6, 

1974, and again at 9:30 a.m. on November 7 , 1974 — 

A 

copy of Ms. Glen's statement, as aired, is annexed as Exhibit A 
to tlr. Eisenberg's affidavit. 

^9_7 As Mr".' Eisenberg expTaihs, since the Guild had obtained a 
preliminary injunction from the Court of Appeals on October 5 
greater emphasis in WNCN's hourly newscasts was given to th • 

Guild s activities and litigation with WNCN from October 5 to 
November 7, 1974. Announcements also were aired by the station's 
;;;; ur ! CerS concerning the Guild's activities and litigation with 
WNCN during this same period with greater frequency than be'"ore 
Eisenberg Affidavit, pp. 2-3. 

10 / The circumstances leading up to WNCN's offer of time to Ms 
Glen are set forth in pp. 3-5 of Mr. Eisenberg's Affidavit For" 
the onmussion's information, Ms. Glen's statement was aired at 
6 * 1974 ™" 7:22 p - m ' f 8:30 P- m -/ 9:42 p.m. and 10:17 p.m. on November 

Although Ms. Glen has claimed that she was "told" that her state¬ 
ment would oc aired hourly over WNCN (see p. 2 of Glen Affidavit 
attached to Opposition To Starr's Motion For Extension Of Tine (Fairne 
Complaint)..." filed by the Guild on November 22, 1974), Mr Eisenberg 

IS* s J ation C ^cutive who spoke with Ms. Glen, has no rccol- ' 
hn ■ ? f ^ m 2 kln ?, any i SUCh P r ° Il,lse - Instead, Mr. Eisenberg states that 

p o.ni..ed her that he would endeavor to broadcast her statement 
frequently 1 . (See Eisenberg Affidavit, para. 13). 







In connection with the airing of Ms. Glen’s statement, 

the Guild maintains that because said statement was allegedly 

"abruptly cancelled" by William F. Buckley, Jr. during the late 

night and early morning hours of November G and 7, 1974, the 

broadcasts cannot be considered either "good faith" or "voluntary 

11 / 

cooperation" by Starr. Starr submits that this assertion is 

wholly unfounded. 

The circumstances leading up to the temporary suspension 
and subsequent reinstatement of Ms. Glen's statement over WNCN 
are fully set forth on pages 5-7 of Mr. Lisenberg's Affidavit. 

See also Affidavit of Larry Miller attached hereto. In short, 
because Mr. Buckley had been informed the night of November 6 
that certain possibly improper statements were 

being broadcast by Ms. Glen over WNCN, Mr. Buckley instructed 
Mr. Miller, WNCN's Program Director, to temporarily halt the 
broadcast of Ms. Glen's statement until further notice so that he, 
Mr. Buck Ley, could ascertain first hand from Peter Starr whether 
Mr. Starr had heard and approved Ms. Glen's statement. Mr. 

Buckley was able to reach Mr. Starr in the early morning hours 
of November 7, 1974, and ascertained from him that Ms. Glen's 
statement was not objectionable. Thereafter, the statement was 
again cured by WNCN on November 7, 1974. At most, the short sus- 

• 

ll__/ See Guild - ''Opposition" at p. 10 referred to in footnote 
J 0 supra. 
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pension 0j - the broadcast of Ms. Glen's statement can be 

attributed to nothing more than an effort on Mr. Buckley's part 
to ascertain whether the statement was in fact proper , and 
whether its broadcast had been approved by top management. 

In sum, although Starr was under no fairness obligation 
to do so, the foregoing plainly demonstrates that Starr has 
acted reasonably and in good faith in presenting the Guild's 
views on the WNCN format change. The time devoted to such program¬ 
ming by .>t.air was more than a reasonable amount. Moreover, Starr 
has, made a reasonable allowance "...for presentations by genuine 
partisans who actually believe in what they are saying." 

Fairness Report, supra at 15. Thus, even if the Commission 

were to find that Starr was obligated under the fairness doctrine, 
ample evidence exists for finding that Starr has not abused 
the broad degree of discretion entrusted to it under such doctrine. 
See Red Lion Broadcasting Compan y v. F CC, 395 U.S. 36 7 (196 9) ; 
Columbia Broadcasting System v. D emocratic National Committee, 

. 1 is difficult to perceive of any injury flowing to 

the Guild arising from the short suspension of Ms. Glen's state¬ 
ment, particularly since that statement was aired 6 times, 5 
of which were in prime time (6 to 11 P.M.), between November 
6 and /. Nevertheless, in a transparent effort to build its 
case, the Guild alleges that the early morning hours "from 
approximately 7:00 to 8:30 are hours of peak listener concen¬ 
tration" and thus it was important that Ms. Glen's statement 
be aired during those hours. See Glen Affidavit, p. 3 attached 
to Guild "Opposition" filed on Novembe/ 22, 1974. Contrary to 
Ms. Glen's erroneous assertion, the station's ratings show only 
a sparse audience during that time period. 
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412 U.S. 94 (1973). 


Other Matters Of Doubtful 
Relevance Raised By The Guild 


A. The Purported Withholding Of Tapes By Starr 
Relating To The WNCN Format Change 


The Guild claims that there were "material conflicts" 
between Starr's transcripts of 9 announcements aired over V7WCN 
relating to the station's format change and the "Save WNCN" Com¬ 
mittee, which announcements were submitted to the Commission in 
Starr's September 27, 1974 fairness reply, and the sampling of 
18 similar announcements submitted by the Guild in its September 
23, 1974 Petition. (App. For Rev., pp. 4-G). From this, the 
Guild jumps to the wholly unwarranted and fallacious conclusion 
that Starr lacks candor and has withhold additional announce¬ 
ments from the Commission, which announcements purportedly "most 
directly" argue the merits of WNCN's format change. There is 
absolutely no merit to the Guild's claim. 

So that the record is clear on this question, transcriptions 
of the 11 taped announcements broadcast over WNCN by Mr. V7illiam 
}•'. Buckley, Jr., Ms.Klise Topaz and Mr. David Dubai from 
August 28 to September .19, 1974 are annexed to the attached 
Affidavit of Paul Wachsmith. Nine (9) of these eleven (11) an¬ 
nouncements are the same ones which accompanied Starr's September 27, 
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197/1 fairness re P!y to the Commission, and the remaining two 

announcements are reconstructed copies of two tapes which were 

accidentally erased. (See Exhibits A and B attached to 

Wachsmith's Affidavit) ,“ 13 n 

inese 11 taped announcements were 

airod between 9 and 1G times each day from August 28-Septenber 

10 , 1574 Tor a total of approximately 270 times. See Wachsmith 
Affidavit, pp. 1 - 2 . 

None of these 11 announcements comments upon or dis- 
cusses the merits of WNCN's format change. Equally important. 
Hr. Wachsmith states that these were the only taped announce¬ 
ments aired over WNCN during August/September, 1974 taking note 

of the format change. Significantly, the Guild has made no 
showing to the contrary. 

The Guild's obvious confusion on this matter stems 
from the fact that the majority of the transcripts of the 18 
announcements which the Guild has submitted to the Commission 
in its September 23, .1974 Petition are transcriptions allegedly 
made by Guild representatives of ad lib (as opposed to taped) 
announcements made by WNCN announcers at frequent intervals 


/• 


L r 


Lx 


‘ / 
/ 


x 


Starr sSEmitted its SeptembprT7, 1974 response to 
the Commission, the tapes of the two announcements in ouestion 
S“ h wc ptoparod and aired by Mo. Topaz and Mr. Dub.il had ’ 

miLted < fi m ly ? ra ? ed - ,,ence < ‘hey could not have been sub- 
13 Commission at that time. Subsequently at Mr 

Wachsmith's request, Ms. Topaz and Mr. Dubai each Roared to 
the best of her (his) recollection and belief the reconstructed 
announcement submitted herewith. See Wachsmith Affidavit para. 4 




V 
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14 / 

during the period in question. No scripts are available of 

these ad libs, nor does Starr have any knowledge how many such 
announcements were made. 

In any event, the basic thrust of these announcements 

and the instructions given to the WNCN staff regarding the 

content and airing of same by Mr. Wachsmith (the then WNCN General 

Manager), are fully detailed on pp. 2-3 of Mr. Wachsmith's 

Affidavit. Importantly, Mr. Wachsmith repeatedly gave explicit 

instructions to the WNCN announcers during the August 28 - 

September 16, 1974 period "...to refrain from making any on the 

air comments or engaging in any discussions relating to the 

merits of WNCN's musical format change"; and. Hr. Wachsmith 

knows of no instance during his tenure as General Manager where 

15 / 

his instructions to the staff on this matter were violated. 
Wachsmith Affidavit, p. 3. 

147 On Oct 2“ L974, the Guild filed a "Motion For Leave 

To - File Supplemental Affidavit" of Robert J. Schack in which 
Mr. Schack states that the transcribed announcements submitted 
with the Guild's September 23, 1974 Petition were taped by 
Guild representatives. Moreover, while Mr. Schack alleges upon 
information and belief that the original tapes of the 11 WNCN 
announcements referred to in paragraph 19 above were erased, this 
is not true. As Mr. Wachsmith points out, 6 tapes still exist 
(of which the Commission is aware) which are virtually identical 
to 6 of the 9 transcripts submitted to the Commission in Starr's 
September 27, 1974 response. See Wachsmith Affidavit, p. 3. 

1 V As Mr. Eisenberg states, however, after he became General 
Manaqcr of WNCN, he was compelled to fire a station announcer (Bill 
Watson)for making improper and derogatpry announcements about 
both the Guild and Starr. Eisenberg Affidavit, p. 3. 
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In sum, the purported "material conflicts" between 
the announcements submitted by Starr and those submitted by the 
Guild are illusory. Neither the 11 transcripts submitted by 
Starr nor any of the 18 transcripts submitted by the Guild dis¬ 
cuss, argue or comment upon the merits of the WNCN format 
16/ 

change, and the Commission staff has so held. 31 RR 2d 818. 

While the Guild obviously would like the Commission to believe 
that additional WNCN tapes exist which discuss the merits of 
WNCN's format change and which Starr is withholding, the Guild 
has not produced a scintilla of evidence to support this purely 
conjectural and false assertion. In any event, the Guild's specu¬ 
lation is directly contradicted by the swo statement of Mr. 
Wachsmith that other than the 11 taped announcements heretofore 
referred to, no other tapes relating to the matter at issue 
were aired over WNCN. Wachsmith Affidavit, para. 7. Conse¬ 
quently, the Guild's argument on this point should be summarily 
rejected. 

13. ihe Logging Of The Eleven Taped 
Announcements As Editorials 
By WNCN Porso nne1 

finally, the Guild urges that because the eleven (11) 

taped announcements referred to above were logged as "Editorials" 

by WNCN, this allegedly demonstrates that Starr's corporate 

management and WNCN personnel knew them to be corporate and 

P_7 While the GuiTcTclalms~that^tTuT'staff has not taken a 
"hard look" at all the transcripts submitted (App. For Rev., 
p. 7), the fact of the matter is that the staff did read all 
the transcripts submitted by both the Guild and Starr and 
sp stated in its ruling. 31 RR 2d at 818. 









station viewpoints o,. a controversial issue, and thus Starr 
was lacking in candor and good faith in representing to the 
Commission that the announcements in question did not present 
a controversial issue of public importance. Again, the Guild 
is guilty of making unfair and unsupported allegations. 

As Mr. Wachsmith states, Ms. Sweeney, WNCN's former 
Traffic Manager, has informed Mr. Wachsmith that he instructed 
her to log the announcements in question as "Editorial", 
although Hr. Wachsmith does not recall the particular conversa¬ 
tion. Nonetheless, Mr. Wachsmith assumes responsibility for 
making that decision, although he believes that, in retro¬ 
spect, tiie appropriate logging entry for these announcements 

17 / 

should have been "Other". Most importantly, however, no 
one from Starr's corporate management (including Mr. Buckley 
and Peter Starr) either directed, partook in, or was aware 
or Mr. Wachsmith*s decision to log the announcements in question 
as "Editorials". The decision regarding the appropriate logging 
entry was made solely at the station level. 

See Wachsmith Affidavit, pp. 4-5. The Guild's un¬ 
supported charges in this area must therefore be rejected. 

IV. 

Conclusion 


17 / The nlation's program logs" "for Die period in question 
have already been corrected. 



No substantial question has been raised nor has any 
substantive showing been made by the Guild warranting Com¬ 
mission review of the staff's ruling herein that no action was 
warranted on the Guild's fairness complaint against WNCN. 
Accordingly, the Guild's Application For Review should be 
denied. 


Respectfully submitted 
STARR WNCN , INC. 



Fly, Shuebruk, Blume and Gaguine 
45 Rockefeller Plaza 
New York, New York 10020 


4 , ,4 </>, 

Benito Gaguine’ j 

.(;■ 


r / \; ] jO 

Howard J. Braun 


Fly, Shuebruk, Blume and Gaguine 
.1211 Connecticut Avenue, N. W. 
Washington, D. C. 20036 

Its Attorneys 


December 23, 1974 
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AFFIDAVIT OF TARRY MILLER 

1, Larry Miller, do hereby state on oath as follows: 

!• I am Program Director of WQIV-FiM (formerly WNCN-FM) 

2. I have read the affidavit of Allan J. Eisenberg 
dated today relating to my discussions with him and with William 

l. Buckley, Jr. on November 6 and /, 1974 concerning the suspension 
of the airing of the tape by Ms. Kristin Booth Glen over WNCN. 

3* I have personal knowledge that the statements con¬ 

tained in Mr. Eisenberg's affidavit concerning my discussions 
with him and with William F. Buckley, Jr. on November 6 and 7, 

1974 are true and correct. 

4. I left the premises of WNCN ,41 approximately ]:25 A.M. 
on November 7, 1974. j J /7 


Cu.t 






r> / 4 , A ' ( - c | iudXc,i 

/ Larry Mil/ier ‘ 

/ v/ 


Subscribed and sworn to before me 
this \'2 ? day of December, 1974 


_ 

Notary PublicAj 


My Commission expires: 


RU. r H GRIMM REES 

Notary Public, $t,j)'» of N*w York 

3t -<501039 
In ^ » aw York County 
CornmUtion Lxpirts March 30, 1975 



AFFIOAVIT_o f ALLAN J. ETSKvm.-no 
I. Allan J. Eisenberg. dQ hereby state _ on Mth as foUow3; 

am a Vice President of Starr Broadcasting Group, 
Inc. and General Manager of WQIV-FM (formerly WNCN-FM). j 

assumed my duties as General Manager of WNCN on September 16. 

W74. Prior thereto I was General Manager of Starr's Station. 
KUDL-AM-FM , Kansas city, Kansas. 

2. From the day i assumed the General Manager's 
position at WNCN, I attempted to Keep WNCN's audience continually 
apprised of newsworthy and significant developments regarding 
the endeavors of the "Save WNCN" Committee and the ensuing 
litigation between WNCN and the WNCN Listeners Guild, relating 
to the classical music format change. Counsel for Starr has 
previously filed with the Commission by letters dated October 
3 and 10, 1974 copies of news reports and other announcements 
aired over WNCN on September 28. October 1 and October 2. 1974 
relating to the WNCN format change and of the Guild's litigation 
concerning same before the Commission and the Court of Appeals. 

Moreover, within the framework of WNCN's hourly 
newscasts during September 16-Nove^er 7 . 1974 we periodically 
kept WNCN's audience apprised of new and signifleant develop¬ 
ments relating to the Guild's litigation. Numerous on the 
air announcements also were made by station personnel during 
the period in question to apprise WNCN's audience of the efforts 
of the "Save WNCN" Committee and tie Guild's litigation with WNCN. 
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4. Since I was personally in charge of the WNCN news 
operation from September flL6-November 1, 1974 (a permanent News 
Director was appointed on the latter date) and maintain daily 

contact with WNCN's News Director, I believe that significant 

• » 

and newsworthy developments regarding the Guild's controversy 
with WNCN were aired during WNCN's hourly newscasts right up 
to the day the format change was effectuated (November 7). I 
personally instructed the VJNCN staff not to make any on the 
air announcements concerning the Guild's activities or liti¬ 
gation without first verifying same with me, so that I could 
be assured that such announcements v/ere accurate, complete 
and not subject to misinterpretation by V'NCN's audience. 

5. I believe that VJNCN's overall coverage of the 

Guild's activities and litigation with VJNCN has been accurate and 
balanced. From September 16-October 5, 1974, 

VJNCN, in its hourly newscasts, periodically kept its audience 
informed of the newsworthy activities ana endeavors of 

the "Save VJNCN" Committee and the Guild's litigation with 
WNCN. 

6. From October 5 to November 7, 1974, however, 

WNCN daemphasized news coverage of the "Save WNCN" Committee 
since it already had reached its pledge’goal, and gave greater 
hourly newscast emphasis to the Guild’s activities and litiga¬ 
tion with VJNCN, since the Guild had obtained a preliminary 
stay from the Court of Appeals on October 5, 1974. WNCN's 




announcers also mentioned the Guild's activities and 



litigation with W^t< more frequently during tC-a 


j.o-tT 


period than ^ 

previously on their respective programs. Such announcements,however, 
were consistent with Station guidelines in this area. See para. 4 above. 


/i ^C. 

7. I would be remiss if I did not state that since 

the vast majority of the WNCN staff had strong, pro-Guild senti¬ 
ments about the format change, I believed that a higher degree 
licensee control and supervision of the staff was necessary 
than would normally be the case. Accordingly, I convened two formal 
meetings at the WNCN studio with WNCN staff members and the 
local AFRTA Union Secretary, Irv Lewis, to impress upon the 
staff the necessity for making sure that any announcements 
aired over WNCN concerning the Guild's litigation or 


activities be accurate and authorized by me. One 

of these meetings was held in late September and the other 
in late October. 


8 . When a problem came to my attention resulting 
from the failure of the staff to follow my directives, I took 
prompt,effective and remedial action. In one instance an 

announcer (Bill Watson) was fired by me for making improper and derogatory 
remarks about the Guild and Starr Broadcasting Grouo, Inc. ' 

In another instance, I reprimanded an announcer for airing 
a news item concerning the Guild’s activities which item 
had not first been verified by me. 

9. Although WNCN was under no legal obligation to do 

\ 

so, it voluntarily has provided free air time to Ms. Kristin 
Laoth Glen, General Counsel to the Guild, to present the 


- 3 - 
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Guild views on the format change. At 12:59 P.M. on November 
O, 197<, — the day before the format change — xvncn began 
broadcasting a statement by Richard Clurman, Chairman of the 
"Save WITCN" Committee, about the Committee's attempts to 
Place the classical music format on another channel. This 

statement was broadcast hourly, and ran until 9:05 A.k. on 
November 7, 1974. 

10. “fter hearing the broadcast of Mr. clurman's 

1 .. ' ' C1 " n m - during tho afternoon of November 

6 and requested that me N afford her time to present a statement 
on behalf of the Guild. Although I did not believe that TOICN 
\ a., under any Fairness" obligation to air the Guild's views, 

1 nevertheless requested Ms. Glen to submit a written statement 
for my consideration. After reviewing that statement (See Ex. 


A attached hereto) 


read it to Peter Starr 


/7.3C-' 


and ' gave instructions to the V7NCN staff to air 

said statement which was aired at no cost to the Guild. 


11. Ns. Glen’s statement was broadcast on November 6, 


r> ! A tl t the foil owing times: 


6:27 P.M. 
7:22 P.M. 
8:30 P.M. 
9:42 P.M. 
10:17 P.M. 


This time period (S P.M. - u P.M.) constituted "prime time" 
for mat and was the period in which its highest spot rates 
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12. Ms. Glen's statement also was aired at 9:30 A.K. 
on November 7, 1974 . 

13. To the best of my recolleetion and belief. 1 did 

not promise Ms. Glen that I would air her statement on an 
hourly basis. Instead. I Promised her that I would endeavor 
to broadcast her statement frequently. Although 

MS. Glen's statement was scheduled to be aired on knClJ 
approximately each hour during the late night and early 
morning hours of November 6 and 7. those spots were cancelled 
as a result of the ^lowing related events. 4-3. t . 

I*. sometime after 11 P.M. on November 6.Mr. Buckley 
caned Larry Miller at the station to ascertain whether Peter 
Starr was on the premises. Mr. Miller informed Mr. Buckley 

that Mr. Starr was not in and Mr. Buckley then asked Mr. 

Miller whether Peter- ^-r-nw- f » 

rr had a PPr°ved the text of Ms. Glen's statemer 

Mr. Miller replied that he did not know whether Mr. Starr 
had approved Ms. Glen's statement. Mr. Buckley asked Mr. 

Miller to contact me at home and. in the interim, instructed 
Mr. Miller to discontinue the broadcast of Ms. Glen's statement 
until he, Mr. Miller, received further instructions. /, , f 

15 ’ Mr ‘ MUlCr immediately called me at home and 
apprised me of his conversation with Mr. Buckley, who I then 
called. Mr. Buckley said that his call to Mr. Miller was 

-5- 
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prompted by remarks he had heard from a guest at a function 
which both he and the guest had attended the night of November 
6. Said guest had informed Mr. Buckley that he (guest) had 
heard certain inflammatory and possibly libellous statements 
being broadcast over VkfCN by Ms. Glen. Thus, Mr. Buckley was 
most anxious to reach Peter Starr to discuss this matter. I 
informed Mr. Buckley that Mr. Starr was airborne on h.is way 
to New York. 

16. I further informed Mr. Buckley that Ms. Glen's 

statement had been approved by Peter Starr and counsel, and 

Mr. Buckley told me that he was not aware of this fact. Mr. 

/q • j. r 

Buckley said he would try to reach Peter Starr 

/) 

to discuss this matter, and 


that as soon as he was able to reach l*r. Starr/ 


he would trobably call me bark 


C 


17. After I concluded rny conversation with Mr. Buckley, 
I called Mr. Miller at the station at approximately 12:3.0 A.M. 
November 7. Mr. Miller asked if he should reinstate the 
scheduling of Ms. Glen’s statements, and I told him that I • 
did not discuss that matter with Mr. Buckley and thus he should 
adhere to Mr. Buckley’s prior instructions. 

18. At about 9 A.M. on November 7, Peter Starr called 
to instruct me to reinstate the airing of Ms. Glen's statement, 
which was done at 9:30 A.M. Since the WNCN format change and 
call letter change was to go into*effect at 11 A.M. that 

- 6 - 
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morning, preceded by an hour of uninterrupted classical music 
(Mozart), this was the most feasible time to air Ms. Glen's 
statement. 


19. Mr. Starr also told me that he had spoken to Mr. 

Buckley in the early morning hours of November 7th. Mr. Starr 
said that Mr. Buckley was very concerned over the content of 

Ms. Glen's tape in view of what Mr. Buckley had heard concerning/?.^ f 

same, and wanted to be sure that Mr. Starr was aware of and 
had approved the exact content of same. When Mr. Starr 
assured Mr. Buckley that ha did not consider the tape 
objectionable, Mr * Buckley voiced no objection to 
reinstating the airing of Ms. Glen's tape, /j , v - 3 - £ . 

20. After my conversation with Mr. Starr, I called 


Ms. Glen and told her that her statement would be broadcast 
one final time. 




Sworn to and subscribed to 
before me this\^ day af ~ 
December, 1974 



_ fvw 

Notary PubnLc 




My Commission expires: 

WITH|. G? s^2 Y»rV 

srv 

N ' J \ Mv. VorV. Cour 
julity • • >4 

-Wnon t'P 1 
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This is Kristin Booth Glen, General Counsel to 
WNCN Listeners Guild, reading this statement prepared by 
the Listeners Guild: 

Today you have heard from Mr. Richard Clurman 
about his committee's efforts to save the WNCN format by 
transferring it to another frequency. These efforts have, 
unfortunately, been unsuccessful. 

The WNCN Listeners Guild believes there is another 
way to save the classical format. That way is a __law suit at the 
Federal Communications Commission and, if necessary, in the 
courts. The lawsuit would compel Starr Broadcasting Group, 
owners of WNCN, to continue the classical format as they stated 
they would in their application to the Federal Communications 
Commission when they bought the station in 1973. 

Under the Federal Communications Act the airwaves belong 
to the people and the Federal Communications Commission is charged 
with allocating them in the public's best interest. Recent 
court decisions have required that the interest of a significant 
minority of classical music listeners must be considered by 
the Commission and that format changes may be stopped if reten¬ 
tion of the classical format is in the public interest. 


PROPOSED COLTHASTI LG VIEWPOINT ON 
FUTURE OF WNCN F0R71AT PRESENTED BY 
WNCN LISTENERS GUILD 




( 
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The WNCN Listeners Guild presently has such a case 
pending before the Federal Communications Commission raising 
the issue of whether the format change is in the public interest 
and whether Starr should continue as the licensee of this frequency. 
Both the Commission and the United States Court of Appeals, 
which gave us a temporary stay, have characterized our allega¬ 
tions as extremely serious. While the stay is no longer in 
effect for procedural reasons, there has as yet been no decision 
on the merits of the case itself. Although it will take time 
to get a decision, we are confident that we will ultimately 
prevail and return the format to WNCN through these legal 
efforts. In the meantime, we need your names, your interest 
and your support. You can contact the WNCN Listeners Guild 
by mail at 663 Fifth Avenue, New York, N.Y. 10022, or you 
can call us at 675 8630. 
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A FFIDAVIT O F PAUL V. T ACH5 M J.TI-I 


I, Paul Wachsmith, do hereby state, on oath, as follows: 

T - was i n general charge of and am familiar with the 
announcements (statements, continuity or so-called "editorials") 
aired over WNCN during August/September 1974 relating to the 
proposed cessation of the station's classical music format and 
the campaign to secure pledges to support such a format over 
another (non-commercial) station. 

Attached hereto is a true and correct copy of each 
of the 11 announcements relating to the above subject matter 
which were taped by Mr. William P. Buckley, Jr., Ms. Elise 
Topaz and Mr. David Dubai for presentation over WNCN during 
the period commencing August 23, 1974 and ending September 15, 


1974. 


Exhibits 1—9 are the r arne nine (9) announcements 


which were attached to Peter Starr's September 27, 1974 letter 
to Mr. Mullins in answer to the "Fairness" complaint by the 
WNCN Listeners Guild. 

• l-.xlilb ts A and B are a true and correct copy of a 

reconstruction of the remaining two taped announcements which 
were accidentally erased. These announcements originally were 
prepared and aired by Ms. Topaz and Mr. Dubai. At my request, 
Ms. Topaz (Ex. A) and Mr. Dubai (Ex. B) have each prepared to 
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the bast of her (his) recollection and belief the attached re¬ 
construction thereof. 

5. Besides the eleven (11) taped announcements, there 

were ad lib announcements by WNCN announcers at frequent inter¬ 
vals during the period in question. The basic thrust of these 
announcements was that: 


V7NCN is going to stop broadcasting classical 
music October 5...We want volunteers to 
answer phones...The "Save WNCN" campaign .is 
going well...We need your pledge to help pre¬ 
serve classical music on a non—commercial 
station...Call_ _ 

No scripts are available of these announcements, nor do I have 
any knowledge how many of these announcements were broadcast. 

6 . The eleven (11) taped announcements (Bn. 1-9 and A 
and B) attached hereto were aired between 9 and 16 times each 
day from August 28-September 16, 1974 for a total of approxi- 
materly 270 times. A day by day breakdown of the dates and 
times when these announcements were aired is available if the 
Commission desires same. 

7. To the best of my knowledge and belief, no other 
announcements dealing with the subject matter of those 

attached hereto — other than the ad libs referred to in 

« 

paragraph 5 above — were aired on WNCN during August/ 
September 1974, or at any other time. 

8 . Since I was General Manager of WNCN up to 


September 16, 1974, I personally and repeatedly instructed 





Ms. Topaz, Mr. Dubai and the other WNCN announcers during the 
period in question to refrain from making any on the air com¬ 
ments or engaging in any discussions relating to the merits of 
WNCN's musical format change. My instructions to the WNCN 
staff were that any on the air comments concerning this matter 
should be strictly limited to keeping the audience apprised of 
the "Save WNCN" Committee, the amount of money being raised by 
said Committee, the telephone number and address of said 
Committee, and telling listeners not to call WNCN with their 
pledges, but rather to call such pledges into the "Save WNCN" 
Committee. I know of no instance during my tenure as WNCN's 
General Manager where my instructions to WNCN's staff on this 
subject matter were violated. 

9. Ti)e Commission's investigatory staff took 
12 tape cartridges, which were returned to 

Starr's counsel by the Commission staff on December 10, 1974. 

I listened to all these tapes on December 11, 1974 at the 
WNCN studio. 

10. Six (6) of these cartridges contain announcements 
(with minor word variations) identical to those submitted to 

the Commission in Peter Starr's September 27, 1974 letter re- 

« 

garding the Guild's "Fairness" complaint and attached hereto. 
(See, e.g.. Ex. 1,2,3,4,7 and 8 ). 

11. Four (4) of the tapes returned to our counsel by 
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the Commission staff were erased, so I have no knowledge of 

what such tapes contained much less whether the erasure 

occurred prior or subsequent to the acquisition of them by ^ \ 

the Commission investigators. • N | 

12. The remaining two (2) tapes returned to counsel, 
each containing an announcement by Ms. Topaz and Mr. Dubai, 
presumably were recordings of ad lib announcements made by 
them similar to the other tapes referred to in paragraph 10 
above, and I have no knowledge whether or not such announce- - ' 
rnents were ever actually broadcast on V7NCN. 

13. m any event, the eight (8) tapes which are 
audible relate solely to the proposed cessation of the WNCN 
classical format and the "Save WNCN" Committee's endeavors. 

None of them in any way discuss or comment upon the merits 
of WNCN's format change. 

14. The circumstances under which the eleven (11) 
taped announcements referred to in paragraph 2 above were 
logged as "Editorials" during the period August 28- 

.>_.pi omo,_r 15, 1974 is as follows. Ms. Pat Sweeney, WNCN's 
former Traffic Manager, was in charge of making such logging 
entries. Ms. Sweeney has informed me that in a conversation 
with her, I instructed her to log these announcements as 
"Editorials". Although I do not recall this conversation. 


- 4 - 
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cis Station Manager at the tine in question, I must accept 
full- responsibility for making said decision. No one from 
Starr corporate management (including William F. Buckley, Jr. 
or Peter Starr) either directed, partook in, or was aware of the 
decision to log these announcements as "Editorials". The ; ; \ 
decision regarding the logging entries was made solely at 
the station level by Ms. Sweeney and myself as was normal 


practice 


In retrospect, I believe, that under the 


Commission's logging definitions, the appropriate entry for 
these announcements should have been "Other" programming. 
Accordingly, the program logs for WNCN for the period 
August 23-September IS, 1974 were corrected in the proper 


fashion to reflect same. 


a * 

C-t- . 


. ' () I \ f\ 'jfj 

V.Cv , G.V .Lo VvC VV ; VU. 


Paul Wachsraith 


Subscribed and sworn to before me 
this \ £ day of December, .1974 


Notary Public 



=A 


My Corrcnission Expires: 


GRIMM TRFDS 
I'ub’i.:. St.-tr t.f No v York 
No. 3 l-iiOiO'JO 


Cuflliftv I In Now York Cyurly 
Coofflluion btplrot Msrch 30, 1975 


V 
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Tl-.t: follow in J-. is Taped Ann cun consent IJo. 2 by Willi aM 1\ Buckley Jr 
broadcast on WliCIi bcr.inninj; Tuesday, September 3, 19 //, : 

"Tl.ir, is V i Hi an F. Buckley, Jr., Chairman of the Board of Starr 
Kior.ncast.inp Group. The response to the ' SAVE UMCN’ drive has been 
electric. If you continue to send in your pledges at the current rate, 
we’ll he over the top by the 15th of Scptenber, and the result viU be 
a continuation of the irusic in the unique blend you’ve become accustomed 
to, with this difference: The new WKCN would not carry commercial 
advertising. The music director, David Dul»al, has said that if the 
drive succeeds, the new i.’KCK will be the finest music station in the world 
Ky own opinion is that it’s that already. Please make out your P led E e 

now * Urite to: SAVE WNCN » 2 i; est 45th Street, He/ York. The zip code, 

10030. Thank vou." 




t 
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A Starr Group Station 


’ \ _ \ 


2 West /IGth Street New York NY 1G02G 212/357 6171 


AUG. 

29, 1974 


THIS 

IS ELISE 

TO PA'4 

VERY 

SAD ABOUT 

1 the 

5, 19 

'74, WNCN 

WILL ] 

HAVE 

BECOME ACCUSTO: 

IT IS 

OBVIOUS 

THAT 1 


IT IS OBVIOUS THAT THE MUSICAL LIFE OF MEW YORK CITY. WILL SUFFER 
A SERIOUS LOSS. WILLIAM F. BUCKLEY, JR., CHAIRMAN OF THE BOARD 
OF STARR BROADCASTING GROUP, AMD INDEED All APPRECIATIVE LISTENER 
OF THE STATION, HAS BROADCAST A TAPED STATEMENT SEVERAL TIMES 
OVER THE LAST FEW DAYS, WHICH GIVES US HOPE THAT WNCN’S SURVIVAL 
IS STILL POSSIBLE. IN HIS STATEMENT, HE MENTIONS A NEW STATION. 
THIS NEW STATION WOULD BE NON-COMMERCIAL, AND IN ORDER FOR THIS 
POSSIBILITY TO EXIST, WE MUST HAVE AN EXPRESSION OF GIGANTIC 
SUPPORT FROM YOU - OUR AUDIENCE. WE URGE YOU TO WRITE TO 
"SAVE WNCN," 2 WEST 45TH ST., N.Y., 1003C AND PLEDGE WHAT YOU 
WOULD BE WILLING TO DONATE ON AN ANNUAL BASIS. PLEASE SEND 
YOUR LETTERS AS SOON AS POSSIBLE. WE BESEECH YOUR SUPPORT. 

THAT'S "SAVE WNCN,".... 


^yL'u'ricn J Jonnjtil T), 




( 
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A Starr Group Station 
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2 West 45th Street New York NY 10025 212/267 61/1 


v 


SEPT. 8, 1974 


THIS IS WILLIAM F. BUCKLEY, JR., CHAIRMAN OF THE BOARD OF STARR 
BROADCASTING. YOUR INITIAL RESPONSE TO TIIE DRIVE TO SAVE STATION 
WNCN HAS MADE US ALL HUGELY OPTIMISTIC THAT NEW YORK’S FINEST 
FINE MUSIC STATION WILL CONTINUE TO SERVE THE COMMUNITY. THE 
GOOD NEWS RIGEIT NOW IS THAT A FOUNDATION HAS OFFERED TO MATCH 
UP TO $100,000.00 ANY PLEDGE RECEIVED FROM TODAY UNTIL THE END 
THE DRIVE. WITH THIS GRANT AND ANOTHER $100,000.00 FROM. YOU 
WILL HAVE MADE IT. WE PROMISE TO KEEP YOU POSTED. MEANWHILE, 
PLEASE SEND IN YOUR PLEDGE. TELL HOW MUCH YOU WOULD BE WILLING 
TO GIVE ANNUALLY - YES, IT WILL BE TAX DEDUCTABLE - TO KEEP 
WNCN ALIVE. SEND YOUR PLEDGE TO "SAVE WNCN," 2 WEST 4 5th 
STREET,’N.Y. 10036. THANK YOU. 


\ 




.A 
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A Starr Group Station 
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2 Writ 43th Street New York NY 10033 212/837 6171 


SEPT. 8, 1974 


THIS IS DAVID DU PAL, PROGRAM DIRECTOR OF WNCN . THE C A? 1PM CM 
LAUNCHED TO SAVE OUR UNIQUE CLASSICAL FORMAT IS GOING EXTREMELY 
WELL. HOWEVER, WE NEED PLEDGES FROM ONE AND ALL. OUR MANY 
FINE VOLUNTEERS ARE STANDING BY WAITING FOR YOUR PLEDGE. WE 
NEED TO GO OVER THE TOP SOON: SPEED IS OF THE ESSENCE. THIS 
MUST BE OUR BIG WEEKEND. THE NUMBER TO*CALL IS 242-2200, 

242-22.00 . THANK YOU. 


i 


Jlm'ricu ,i ^Jorcnsoil Ju:c _Y^r/.i »S/<V um 




WNCN 


S: 

V 
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2 West 45ti. Street Nev# York NV 10033 21V; : ',/ r,l/| 


SEPV. 9, 197-1 

THIS IS BLISS TOPAS FOR "SAVE UNCB."' THE rMstCM . . 

vou ARE uirnrac TO RIGHT ROW is AVAILABLE 0,,LV OS KNCN. 
about that, there is ho other STATION n, the UNITED STATE" 
DEFERS THE DEPTH OE PROGRAMIIING THAT BRINGS VOU 

DAI. * HOURS—A—DAT. IK THE LAST WEEK, 300 PEOPLE HAVE TAK"N 
16,000 PLEDGES TO PRESERVE PIKE MUSIC ,K KEL* YORK CITV. THAT' E 
16,000 OUT OF an AUDIENCE OF <00,000. if VOU ARE LISTENING TO^ 
this announcement and vou have not called II! VOUR PLEDGE, all 

W>: CAN SAV IS, WE NEED VOUR HELP. THERE ARE NO MORE SPONSORS 
TO PAV OUR WAV, FROM BOW ON IT’S OUST VOU AND US AND THE 'VSW 
PLEASE CALL BOW, 212-242-2100 OR WRITE "SAVE «**.■ 2 „ Er ,., 

STREET, B.y. 10036. THE PHONE BOMBER AGaIB IS 242-2200. 
thank you. 


A,.,*,,, X.„w y] rti £ Uiun 
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2 West 'loth Street New York NY IC03S 212'S57 6171 


SEPT. 15, 1974 

LADIES AND GENTLEMEN, THIS IS WILLIAM F. BUCKLEY, JR., CHAIRMAN 
OF THE UORAD OF STARR BROADCASTING CROUP. I'M HAPPY TO REPORT 
THAT THE "SAVE WNCN" APPEAL HAS REACHED ITS COAL. VIE HAVE IN 
HAND PLEDGES TO SUPPORT THE CONTINUATION OF THE PPESENT FORMAT 
AMOUNTING TO $500,000.00. ADDITIONALLY, WE HAVE A CRANT OF 
$100,000.00 THAT CAN BE APPLIED TO THE CAPITAL EXPENSE OF 
CONVERTING THE NEW CHANNEL FOR USE IN THE WNCN FOPJIAT. THREE 
NEW YORK CITY STATIONS HAVE SHOWN AN INTEREST IN ADOPTING THE 
WNCN FORMAT. EACH OF THEM HAS A DIFFICULTY OF ONE KIND OR 
ANOTHER. I AM CONFIDENT THAT ONE OF THESE STATIONS WILL IN 
THE NEXT TWO WEEKS STEP FORWARD TO PERPETUATE THE FORMAT 
WE ALL REVERE. REMEMBER, IT IS SPECIFIED THAT THE NEW FORMAT 
WILL EXCLUDE ALL COMMERCIAL MESSAGES. 

I HAVE INVITED A COMMITTEE OF NEW YORKERS TO TAKE CHARGE FROM 
THIS POINT ON. THEY ARE RICHARD CLURNAN, PRESIDENT OF THE 
CITY CENTER; SCHUYLER CHAPIN, GENERAL MANAGER OF THE .METROPOLI¬ 
TAN OPERA; DR. FRANK STANTON, PRESIDENT OF THE AMERICAN PED 
CROSS, AND FORKF.R PRESIDENT OF CBS; DAVID OPPLNHSIM, DEAN OF 
NEW YORK UNIVERSITY AND FORMER MUSIC CONSULTANT FOR RCA; 

DIXON PALMER, REPRESENTING THE MERLIN FOUNDATION; 7VND THEODORE 

SORENSEN, THE DISTINGUISHED ATTORNEY. ALL OF THESE GENTLEMF..1 

\ 

HAVE AGREED TO SERVE. THIS COMMITTEE WILL PRESIDE OVER THE 
NEGOTIATIONS. IT WTLI. MEET FOP. THE FIRST TIME ON TUESDAY, 

SEPT. 17. AS THE NEWS DEVELOPS, IT WILL BE PASSED ALONG TO 
YOU BY THE CHAIRMAN OF THE* COMMITTEE., WHO WILL BE ELECTED AT 
THE FIRST MEETING. MEANWHILE, I JOIN WITH THE STAFF OF WNCN 


IN CONGRATULATING YOU ON WHAT YOU HAVE DONE. TRANK YOU 
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2 Wist 45th Street New York NY 10226 212/86/6171 
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SEPT. 18, 1974 


T " IS XS tLI “ T0PA “ Wm Ti,E M '«ST itEPORT ON THE SAVE WjCN 
campaion. ON sept. IV. THE committee to save Hues met FO r „, !E 

iIMT RICHARU CLURM ™' 1 '^sident op city center, was ' ' 

E “ CTED “ ACT1NG «“"*■ THE PROCEDURE POP THE 

transference of the knoi assets to another station were 
discussed, as FAR as the negotiations with stations «b« 

-YC, AND WFUV ARE CONCERNED, THERE HAVE BEEN NO FORMAL I^OPO- 

S “ S T ° ™ S DAT£ - « «“• — VOU INFORMED as to future ' 
DETAILS. THE MEMBERS OF THE COMMITTEE TO SAVE WNCN ARE R IciIf!J , 

EC “ UyLE!i CUAW “< -• «« STATNTOM, DAVID OPPENHETU 
THEODORE SORENSEN, DIXON PALMER, ROSALYN TURECK, AND WILLIAM 
F. BUCKLEY, JR. 



.An„kn i T)or,,.„.i! _/J rb 
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A Starr Group Station ! 


2 West 45th Street New York NY 10033 21 'V83V «i 7 , 

'•/ U J / 1} | ^ | 


PRESS RELEASE 


The following is a transcript of the r-.dtr, 

regarding the change of format of wiicN: aanouncem «t by William F. Buckley, Jr . 


ih “ 18 BiUlam P - B “ CklCy - Jr - 1 “ «• °»t— of the Board of the 
-Carr Broadcasting Croup. You will have hoard that Station Who. will no Wet 

broadcast in the foment to which wo ate accustomed, Beginning on October s* 

Between now „nd then we Hope to concede elements that would pemit 

Cbe continuation of the WMCN format, together with its musical director and its 

announcers, on another ehannei. Ihat channel would nut carry commercial announce™, 

' !e 1,rC ’ nt tMS discu “i"B with several Kew York channels the 

possibility of turning ever our —ordinary collection of records, which we value 
second only to the unique staff that has made HKCN possible. 

need from you is an expression of interest, concretely. Would you be 

WlUlnS " nn “ nUal *> * ”~rcinl station that would perform 

for you what WNCN is now performing. Conceivably, we could even arrange to transfer 

the call letters,to which wo are all accustomed, on over to the new channel 

■the officers of Starr and representatives of ether stations will begin their 

nice tings on Thursday, September the Fifth. If W c can h ., f 

have from you an expression of 

your support by then, that would help. 

Bri “ “ " SAVK BWi - money yen would he willing to dona 

lf ” nd 1,10 arranCC " e,,tS .*«. it would he tax deductable. And send 

your letter to: WNCN, 2 West «th Street, New York, Mew York. 

Thank you." 


V 
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2 West 45th Street New Yc k NY 10025 212/8S7 6171 


SEPT. 9, 1974 


THIS IS EUISE TOPAZ FOR "SAVE WNCN." WE ARE DEEPLY TOUCHED 
BY YOUR OVERWHELMING RESPONSE TO THE "SAVE WNCN" CAMPAIGN. 

WE ARE HAPPY TO REPORT THAT WE HAVE REACHED OUR GOAL OF 
$500,000.00, AND YOU HAVE PROVEN THAT A NON-COMMERCIAL RADIO 
STATION WOULD BE POSSIBLE. WE ARE THANKFUL TO ALL OF YOU 
WHO PLEDCF.D AND TO THE MANY VOLUNTEERS WHO HAVE DEVOTED 
THEIR TIME AND ENERGY TO HELP KEEP WNCN ALIVE. 




v 
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2 West 45th Street New York NY 1C033 212/03*/ 6171 


SEPT. 9, 1974 


THIS IS DAVID DUBAL, PROGRAM DIRECTOR OF WNCN. WITHIN A 
TEN-DAY PERIOD, WE HAVE REACHED OUR GOAL OF HALF A MILLION 
DOLLARS. IT WILL MOW PERHAPS BE POSSIBLE TC CONTINUE OUR 
UNIQUE 24-HOUR A DAY FORMAT AS A NON-COMMERCIAL STATION. 

I WANT TO THANK THE 20,000 PEOPLE WHO CALLED OR WROTE IN 
THEIR PLEDGES AND ALGO TO THANK OUR MANY VOLUNTEERS WHO, 
UNDER THE DEDICATED EFFORTS OF ELISE TOPAZ, WORKED TO MAKE 
THIS POSSIBLE. LET US HOPE THAT WNCN'S MUSIC WILL CONTINUE 
TO FILL THE AIR WAVES. THANK YOU. 


~y)MPrif a S Jornr.oit _/)rls .SlJi, 
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CERTIFICATE OF SERVICE 


r, Ik;len R. Kidwell, do hereby certify this 23rd day 
of December, 19/4, that I mailed a copy of the foregoing 
Opposition Of Starr WNCN, Inc. To Application For Commission 
Review Of Fairness Complaint Decision", postage prepaid, or caused 
it to be personally served, to the following: 


Charles M. Firestone, Esq. 

Frank W. Lloyd, Esq. 

Citizens Communications Center 
1914 Sunderland Place, N. W. 

Washington, D. C. 20036 
Counsel for the Guild 

Ms. Kristin booth Glen 
30 East 42nd Street 
New York, New York 10017 
Counsel for the Guild 

David M. Rice, Esq. 

Room 3014 

200 Park Avenue 

New York, New York 10017 

Counsel for Classical Radio for Connecticut 

Samuel Frankcl, Esq. 

Room 720 

60 East 42nd Street 
New York, Now York 10017 

Counsel for Classical Radio for Connecticut 





Before the 

federal communications commission 

Washington, D.C. 20554 
In Re j 

Petition for Revocation of License of ) 

STARR BROADCASTING GROUP, INC. ) 

to operate j 

Station WNCN-FM, New York, New York, 

° r . ) 

Immediate Submission of Renewal ) 

Application 

and j 

Resolution of Fairness Doctrine ) 

Complaint and Other Relief ) 

REPLY TO OPPOSITION TO APPLICATION 
FOR COMMISSION REVIEW OF 

-FAIRN ESS COMPLAINT DECISION 

The WNCN Listeners' Guild hereby replies to the 
December 23, 1974 Ooposition of Starr WNCN, Inc. (Starr) to 
its November 4, 1974 Application for Review of the Broadcast 
Bureau's October 3, 1974 ruling on the Guild's above- 
referenced petition as it related to Starr's violations of 
the Fairness Doctrine in its treatment of a controversial 
public issue in which it was directly financially involved — 
its own proposed change of format of WNCN-FM, and the means 
by which this format could be preserved. 

I. INTRODUCTION 

The Guild, in its November 22 Opposition to the 
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first of Starr's two motions for extension of time recounted 
at length the factual context of the fairness claims as they 
have been consistently advanced by the Guild since its first 
telegram to Starr on September 10, 1974. The substance of 
these complaints have been repeated in several other documents, 
besides the Guild's September 23 Petition, the November 4 
Application for Review, and November 22 Opposition, including 
its September 30 Reply to the September 27 Peter Starr letter, 
its October 21 Reply to Starr's overall Opposition to the 
Guild's Petition, and various stay motions and other supple¬ 
mental filings before the Commission. The fairness issues 
have also been extensively briefed before the Court of 
Appeals in WNCN Listeners' Guild v. F.C.C, , Nos. 74-1925, 

f 

74-1926. We will not repeat those arguments here, since they 
have been amply briefed for the Commission in these pleadings. 

But despite the pains to which the Guild has gone 
to make its position clear in these filings, Starr continues 
to avoid or confuse the central issue of this case. In its 
December 23 Opposition, for example, Starr: 

1. Buries in a footnote (p. 11) its response to 
the Guild's central point, supported by a consistent line of 

1 / The Guild's Opposition also contained a motion for expedited 
consideration of the fairness issues and all other matters 
raised by the September 23 Petition. This motion was not 
mentioned in the Broadcast Bureau's December 5 grant of Starr's 
first extension request, and has as yet been ruled upon by 
neither the Bureau nor the Commission. 
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Commission precedent, that a licensee has a particular duty 
to assure fairness doctrine compliance when it presents views 
on a controversial issue in which it has a direct, personal 
financial interest. 

2. Incorrectly states the holding of the fundamental 
precedent cited by the Guild in that same footnote. 

3. Confuses the standards of the Commission's 
recent Fairness Report for judging when a broadcaster must 
take affirmative steps to cover an issue at all (the first 
part of the fairness doctrine), with the standards for 
judging whether a licensee has made a reasonable judgment 
that an issue it has covered from one point of view is a 
controversial issue of public importance within the meaning 
of the doctrine's second obligation to provide for contrast¬ 
ing views (pp. 7-8). 

4. Claims, despite a long string of court decisions, 

recently culminating in Citizens Committee to Save WEFM v. F.C.C. . 
_F.2d_ (D.C. Cir. No. 73-1057, Oct. 4, 1974), holding 

a format change to be a critical public interest issue (perhaps, 
according to WEFM , even requiring affirmative coverage) that, 
to the contrary, "format changes are a management decision 
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and committed solely to a licensee's, discretion" that can 
never be a issue of sufficient controversiality and public 
importance to warrant imposition of fairness obligations, (p. 

6 ) . 

5. Asserts, despite its admission that its taped 

editorial announcements alone aired 270 times between August 
23 and September 16 (p. 18), and that it cannot estimate the 
number of ad lib comments on the format issue during this 
and later periods (p. 19), that it has met its fairness 
obligations by airing a brief message by a Guild spokesperson 
six times the night before and the day of WNCN's format change 
(November 6 and 7) (p. 14), while airing the Save WNCN Committee 

r 

position over 20 times over the same two days. (Eisenberg Aff., 
p. 4) . 

6. Claims in a general affidavit by the new General 
Manager of WQIV that WNCN's news coverage and "announcements" 
by station staff between September 16 and November 7 were 

accurate and balanced" (Eisenberg Aff., p. 2), when the 

only transcriptsions of such material submitted to the 

$ 

Commission (on October 3 and 10) show that the Guild's 
principal points (only finally heard by the WNCN audience 
in the far overdue message by Ms. Glen in the last 18 hours 

WNCN was on the air) were omitted or inadequately presented. 

* 
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7. Asks the Commission to rely on this generalized 
affidavit, without other supporting tapes or transcripts, as to 
almost two months of allegedly balanced announcements about 

the pending WNCN litigation and Save WNCN Committee efforts (p. 
yet asks the Commission to give no weight to the Guild's 
affidavit-supported transcriptions of specific WNCN announce¬ 
ments because no taped record exists of them. (pp. 17-20). 

8. Claims that Starr's Board Chairman and the 
WNCN Program Manager, (who would normally be heard on air 
unless expressing the opinions of management) were not 

editorializing during these hundreds of taped announcements, 

< 

since its Station Manager, who logged these as "Editorials" at 
the time, has now decided for unstated reasons to change 
those logs to read "Other" (and that, in any event, a station 
manager does not make "management" decisions). (p. 21). 

We shall discuss these points in greater detail 

below. 

II. SINCE 1958, THE COMMISSION HAS CONSISTENTLY HELD THAT 

A HIGHER STANDARD MUST BE APPLIED IN JUDGING A LICENSEE'S 
ACTIONS IN FAILING TO AIR CONTRASTING VIEWPOINTS ON 
ISSUES IN WHICH IT IS PERSONALLY AND FINANCIALLY 
INVOLVED. _ 

The above-stated policy, while fully briefed by 

the Guild in its September 27 Reply on the fairness issues 





involved in its Petition, was not addressed by the Bureau 
in its October 3 ruling. It remains both one of the principal 
grounds for the Guild's court appeal of that ruling and this 
application for review. Yet the licensee claims (1) that the 
1965 case quoted from at length in the Guild's September 2/ 
Reply does not stand for this proposition, and (2) that to 
its knowledge no other case has imposed such a standard 'd. H* 
n. 5). Starr is clearly in error on both counts. 

The first case cited by the Guild applying this 
higher standard is WSOC Broadcasting Co, , 17 R.R. 548 (1958). 
There the licensee had broadcast two programs and 43 spot 
announcements opposing subscription television, but had not 
presented views of persons favoring STV. This issue was 
currently the subject of Congressional hearings. Despite 
the fact that the station one month later had offered time to 
the three principal STV groups, the Commission held that it 
had nevertheless failed to make "any timely effort to secure 
the presentation of the other side of the issue by responsibl e 
representatives thereof ." . U at 550. (Emphasis adde . In 
speaking of the licensee's fairness doctrine obligation, the 
Commission specifically held that: "That responsibility 
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assumes special significance with respect to issues which 
affect the licensee personally and financially." Id. at 549. 
(Emphasis added). 

The next reported case directly in point (and the 
only one cited by the Guild that Starr even mentions) is 
Springfield Television Broadcasting Corp. , 4 R.R. 2d 681 
(1965). Here the context was a series of editorials by a 
television licensee against CATV generally and local CATV 
interests in particular. Starr cites only a portion of the 
Commission's opinion that notes that the licensee's had a 
right to editorialize on this subject, and the fact that it 

e 

was personally involved in this controversy was "immaterial" 
to this issue, and this issue only . Id. at 684. But this 
is merely a prefatory point that the Guild has nowhere 
contested, and Starr ignores the central paragraph of this 
opinion, quoted at length by the Guild in its September 27 
reply, ultimately holding that: "where a licensee has made 
a good faith judgment that it should present its viewpoing 
on a matter in which it is personally involved, the licensee 
has a particular duty to insure that the r^ quirements of 
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fairness are satisfied. Id. at 685 (Emphasis added). The 

Commission went on to state: 

Springfield, however, far from making the 
special efforts to achieve fairness required 
in this case, has not shown that it made 
the minimum efforts required in the ordinary 
case . ibid. (Emphasis added). 

This language unambiguously imposes a higher showing of good 

faith and reasonableness upon the licensee, and a higher 

standard for the Commission in judging the acts of licensee 

discretion under the obligations of the fairness doctrine, in 

1 / 

such cases. 

The final case on this point cited by the Guild in 
its September 27 reply was another case involving presentations 

I 

by television licensee on CATV. In Pennsylvania Community 
Antenna Association, Inc. , 6 R.R. 2d 112 (1965), the three 

licensees complained of had aired views inimical to CATV. 

Only one was held to have met the "particular duty" established 
by the above line of cases to insure the presentation of con¬ 
trasting views. This station had attempted to arrange for a 


1 / Besides WSOC , Springfield also cites an unrepotced Letter 
to Emerson Stone, Jr. (FCC 64-363 (1964)) for the same proposi¬ 
tion. 




A 285 


9 

discussion program featuring the views of the four major 
local CATV applicants, had broadcast a daily 15 minute 
program of direct reading of letters from the public, many 
against its own position, on the CATV issue (on which it 
offered to read the position of the Pennsylvania CATV 
Association), and had broadcast an editorial response by 
one of the local cable applicants. The other two stations 
were held to have violated the higher standard of fairness 
obligations required of "a licensee which presents viewpoints 
on a matter in which it is personally involved. ..." Id. 
at 116. All of the above-referenced cases were cited in 
this case. 

This uniform principle has since been invoked in 
the denouement of the Springfield Television case. In 1971 
Springfield had short-term license renewals imposed on it and 
was required to submit with its next renewal a "complete 
report on procedures instituted to achieve fairness when it 
editorializes on a controversial issue with which it is 
persona?.ly involved. . . . Springfield Television Broadcasting 
Corp. , 21 R.R. 2d 327, 329 (1971). The Commission again 
reiterated that licensees presenting views on "matters of 
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personal concern" involving controversial public issues 
"should exercise extraordinary diligence to achieve fairness." 
Ibid. (Emphasis added). 

This line of cases, involving presentation of views, 

whether in editorials or in other programming, on Subscription 

Television and CATV are directly in point in the instant case. 

They all involve presentation by a licensee of viewpoints on 

an issue directly affecting its own financial benefit from 

1 / 

its broadcast interests. It should be noted that each of 
these decisions adopting and reiterating this higher standard 

are full Commission decisions, not Broadcast Bureau decisions 

< 

under delegated authority. Thus it is entirely appropriate 
and necessary that the Commission in this case move to 
correct the Bureau's failure to address this point and 
render a decision in this case that is consistent with its 
own past precedents. 

It would be less than candid of the Guild, however, 
if it did not bring to the Commission's attention the fact 


1/ In another line of cases, the Commission has expressed 
concern about disclosure in cases where the licensee's 
personal interests, or those of its employees, are non¬ 
broadcast ones that are not readily apparent to the viewer 
or listener. Cf. NBC, 14 F.C.C. 2d 713 (1968) (Chet Huntley 
commentaries on meat inspection); Gross Telecasting , 14 
F.C.C. 2d 239 (1968) (nondisclosure in editorials of licensee 
interest in airport restaurant). 
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that one of its very recent rulings. In Re Complaint of Public 
Communication, Inc. (FCC 74-1367, December 20, 1974) may be 
cited as appearing to be in conflict with this established 
policy. This case dealt with a complaint that the three 
networks and five Los Angeles television licensees had not 
met their initial duty to raise and discuss the controversial 
public issue of pending broadcast license renewal legislation. 
The Commission first found no such duty under the general 
affirmative obligation component of the doctrine. it then 
went on to state that the fact that a licensee's own 
private financial interests were involved in this particular 

r 

issue did not change the standard to be applied. (Slip 
Opinion, p. 7). 

This ruling does appear in conflict with the 
Commission's past line of cases cited by the Guild. The 
opinion does not, however, either cite these cases nor 
distinguish them in any manner. If the Guild is correct, 
then the Commission has departed from its prior precedent 
without overtly recognizing this fact and adequately 
explaining its grounds for doing so. Greater Poston 
Television Corp. v. F.C.C. . 444 F.2d 841, cert, denied 
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403 U.S. 923 (1971); Secretary of Agriculture v. United State s. 
347 U.S. 645, 653 (1954). The Commission merely states that 
such a different standard would not be desirable, apparently 
as if this were a de novo question. 

Nevertheless, the Guild will allow the parties to 
that complaint to argue their own position. That case dealt 
with the standards to be applied to what the FCC called 
issues "so critical or of such great public importance that 
it would be unreasonable for the licensee to ignore them 
completely." Id. at 4. It is at least clear that the case 
presented by the Guild, where what is principally at issue 

f 

is the licensee's consistent and extensive presentations of 
views on one side of a controversial public issue in which 
it was self-interested—not the question of its affirmative 
duty to raise this issue in the first place--is directly in 
point with prior Commission precedent imposing a higher 
standard in judging the good faith and reasonableness of 
the licensee's concurrent failure to present timely and 
adequate contrasting viewpoints. Here the Commission must 
squarely apply a line of decisions consistently applied for 
the last 18 years that is required by both law and sound 
administrative policy. 
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III. THE CONTROVERSIALITY AND PUBLIC IMPORTANCE OF THE ISSUE 
DISCUSSED 01 THE WNCN FORMAT CHANGE CANNOT BE REASONABLY 
QUESTIONED. __ 

We will readdress this point only briefly, and only 
because Starr baldly states that the public has no legitimate 
interest in format changes since they are committed "solely 
to a licensee's discretion" (Opp., p. 6). A long line of 
court decisions, beginning with Citizens Committee to Preserve 
the Voice of the Arts in Atlanta (WGKA-FM) v. F ,C.C. , 436 F.2d 
263 (D.C. Cir. 1970), have held precisely the opposite. These 
decisions, culmi r iting in the WEFM case, supra , clearly belie 
Starr's contention that these are not issues requiring fair¬ 
ness obligations to be followed when views on them are aired. 

In fact, the WEFM court went further and intimated 
that the Commission might well reconsider whether format 
changes are so critically important to the particular portion 
of the community that relies on the station in question for 
its information that a licensee might have a per se affirmative 
duty to discuss the issue, even if it did not wish on its 
own to initiate such discussion. Slip Opinion at 13, n. 14. 

Going a step further, Starr argues that even if 
some format changes could conceivably be of controversial 
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public importance, its judgment that this one was not should 
be upheld as reasonable. But it cites in support of this 
proposition sections of the Commission's Fairness Report , 

39 Fed. Reg. 26372 (1974) that go to the determination whether 

an issue is so critical that the licensee must cover it ab 
initio . (See last sentence of Starr's fll, which is taken 
from Ti2 5 of the Fairness Report.) In the Public Communication 
Inc. case, supra , the Broadcast Bureau claimed that the 
complainant had mistakenly used criteria applicable to 
determining the public importance of views already aired to 

try to determine what issues must be affirmatively covered. 

1 / 

PCI . p. 4, f9. Here Starr has in fact transposed Commission 
language in the reverse fashion. 

The Fairness Report makes it clear that (a) media 
coverage, (b) attention of government officials and other 
community leaders, and (c) impact on community are the keystones 
by which the licensee’s judgment is to be tested. The Guild, 
most recently in its November 22 Opposition and Motion, has 
shown the unprecedented media coverage, governmental and other 


iy The Commission, however, corrected the Bureau on this 
point. Id. , p. 6, ^13. 
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leadership interest, and community impact of this issue. If 
there was ever a case where a licensee's determination that 
its format change and how to deal with it is not an issue of 
great public concern cannot be held to be reasonable, this is 
it. As the Guild has shown (e.g., attachment to November 22 
Opposition and Motion) even other New York licensees (who in 
fact might stand to gain audience if WNCN were permanently 
silenced and the Guild unsuccessful in its efforts) have 
judged this to be a controversial issue of public importance. 
Given Starr's higher duty because of its self-interest in 
keeping alternative views such as that of the Guild off the 
air, its arguments as to good faith in judging this not to 
be a controversial issue cannot bear weight. 

IV. THE BUREAU'S GROUNDS FOR DENIAL OF THE GUILD'S COMPLAINT 
WERE CLEARLY ERRONEOUS. _ 

In any event, it is clear that the Bureau itself 
accepted the Guild's contentions as to the controversiality 
of the issue. Its ruling was based solely on a judgment that 
Starr was not unreasonable in determining that its many 
announcements presented no point of view on the format change 
controversy. The record of Starr's subsequent shallow attempt 
to give the appearance of presenting Guild views or "balanced" 
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information, to which it points at such great length in pages 
10-16 of its Opposition, shows that it does not itself really 
believe this to be a supportable position. As will be shown 
below, this shows precisely what kinds of information was 
needed to counterbalance the Save WNCN drive, most explicitly 
as seen in Ms. Glen's final-hour address to the WNCN audience 
well over two months after Starr began its own propagandizing 
on a course of action for WNCN listeners that was doomed to 
fail, and has failed. 

Perhaps the key to this erroneous finding by the 

Bureau is its acceptance sub silentio of Starr's characteriza 

€ 

tion of the "Save WNCN" campaign as "announcements" rather 
than "editorials". Yet the Guild submitted evidence that 
they were so logged at the direction of the station manager, 
(p. 21). It stretches credibility for Starr to argue that 
when its Board Chairman began taping messages to be aired 
over its facilities concerning one proposal for continuing 
its format that this even was nor intended and understood 
that this was to represent a corporate position of Starr on 
the subject of how the public should deal with the proposed 
change. Certainly no disclaimer was ever issued. Nor was 
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the Program Manager's announcements a normal event. This 
was the type of presentation that is universally accepted as 
a management presentation of views. Starr has given no 
reasonable grounds whatsoever to justify its assertion that 
it did not believe it was airing a view on the format change 
issue. it merely cites its former manager's late and 
unexplained decision to relog these as "Other". 

Ultimately, the question comes down to the proper 
standard to be applied to this determination by Starr. While 
we would argue that even under normal fairness obligations 
jtarr could not reasonably have believed was not presenting 
viewpoints on a controversial issue and that it was adequately 
meeting its fairness obligations by stonewalling the Guild 
for almost two months up to the last day before the format 
changed, its personal financial interest should, under past 
precedent, as amply discussed above, have made it doubly 
sensitive to the issues that were in fact addressed in its 
"Save WNCN" campaign. 

We are not claiming that Starr's determination was 
arbitrary and unreasonable merely because of its financial 
se l f- i nte test. We are stating that because all the other 
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tests of a controversial public issue were met by its format 

change to such an overwhelming degree, and Starr was airing 

hundreds of messages that undisputably addressed the question 

of format change in some manner, and Starr had a financial 

self-interest in the adoption by the public of the approach 

it was advocating, that this determination was arbitrary. 

V. STARR HAS NOT PRESENTED ADEQUATE AND TIMELY CONTRASTING 
VIEWPOINTS ON THE ALTERNATIVES TO THE PROPOSED FORMAT 
CHANGE . ___ 

The Guild has, in its November 22 Opposition and 

Motion, discussed this issue at length (pp. 7-11). It is 

also addressed in the attached affidavit of Kristin Booth 

r 

Glen. 

The most effective way to rebut this contention is 
for the Commission to examine just what the Guild was able 
to present to the WNCN audience when it finally gained six 
short messages the last day of WNCN's existing format (Exhibit 
A to Eisenberg Aff.), with the so-called "balanced" informa¬ 
tion submitted in the October 3 and 10 filings of Starr. 

This was the first time the WNCN audience was 
clearly told that the basic litigation at the FCC over 
Starr's change of format and qualifications to hold the 


I 
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license was still continuing, and that the stay battle was 
just one skirmish in a long war. The misrepresentations of 
Starr in its transfer application had not clearly been 
addressed before. It was the first time the audience was 
clearly apprised of "another way" to save the format through 
legal action. Never were they previously told that both the 
FCC and the Court had agreed that the Guild's charges were 
extremely serious. Most had been led to believe that the 
Commission and Court action on the stay was the end of the 
road, in effect a decision on the merits. 

Nothing in the Starr Opposition speaks to a redress 
of the 270 announcements aired before September 16, and only 
the bare affidavit of Eisenberg attests to supposedly 
"accurate and balanced" news coverage and announcements 
thereafter. Yet, as previously noted, Starr asks the 
Commission to give no weight to the Guild's transcriptions 
of non pre-taped WNCN announcements. 

It is clear that Starr acted too little and too 
late. It aired the six messages by the Guild two days 
after this Application for Review was filed. The "sheer 
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weight" of the imbalance requires relief. Fairness Repor t, 

S44. 

Respectfully submitted. 


!'(Xj , 

Kristin Booth Glen 

30 E. 42nd Street 

New York, New York 10017 





Citizens Communications Center . 
1914 Sunderland Place, N.W. 
Washington, D.C. 20036 


Counsel for WNCN Listeners' Guild 


January 6, 1975 
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CERTIFICATE OF SERVICE 


I, Consuella Garnett, certify that I have this 

6th day of January 1975, caused to be delivered via 

First Class Mail, a copy of the foregoing "Reply to 

Opposition to Application for Commission Review of 

Fairness Complaint Decision" to the following: 

Howard Braun, Esq. 

Fly, Shuebruk, Blume & Gaguine 
1211 Connecticut Avenue 
Washington, D.C. 20036 

Counsel for Starr WNCN, Inc. 

David Rice, Esq. 

Room 3014 

200 Park Avenue 

New York, New York 

Samuel Frankel, Esq. 

Room 720 

60 East 42nd Street 
New York, New York 10017 

Counsel for Classical Radio For Connecticut 


Consuella Garnett 
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January 7, 1975 


Vincent J. Mullins 
Secretary 

Fede - ’1 Communications Commission 
1919 M Street, N.W. 

Washington, D.C. 20554 








< ^- • 

2 __ 


In Re: Petition for Revocation 
of License of Starr Broadcasting 
Group, Inc. to operate Station 
WNCN-FM, New York, New York/ 
Fairness Doctrine Complaint- 
Application for Review 


Dear Mr. Mullins: 


Yesterday, January 6, 1975, the WNCN Listeners' 

Guild filed, through the undersigned Washington counsel, 
its reply to the December 23, 1974 Opposition of Starr 
WNCN, Inc. to the Guild's November 4, 19/4 Application for 
Review of the Broadcast Bureau's October 3, 1974 ruling 
(8330-S./C9-1280) on certain fairness doctrine issues 
contained in the above-referenced petition. 

An affidavit referred to as an attachment in the 
Guild's reply, executed in New York by Kristin Booth Glen, 
counsel for and an officer of the Guild, did not arrive in 
Washington until today. This affidavit is herewith submitted, 
along with the requisite number of copies, to the Commission. 
The Guild asks that it be associated with and attached to 
its January 6 Reply, and fully considered in connection 
therewith. Copies of the affidavit are being concurrently 
served upon counsel for the affected parties. 


otid 
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If there are any questions concerning the foregoing, 
please contact the undersigned. 

Respectfully submitted, 

Frank W. Lloyd 


cc: Howard Braun, Esq. 

David Rice, Esq. 
Samuel Frankel, Esq. 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 

In Re 

Petition for Revocation of License 
of STARR BROADCASTING GROUP, INC. 

to operate 

Station WNCN-FM, New York, New York 
or 

Immediate submission of Renewal 
Application 

and 

Resolution of Fairness Doctrine 
Complaint and Other Relief 

State of New York ) 

County of New York ) ss • : 

KRISTIN BOOTH GLEN, being 

I am the attorney for the WNCN Listeners’ Guild and as 
such am fully familiar with all the prior proceedings herein. I 
make this affidavit in response to the "Opposition of Starr-WNCN, 

Inc. To Application for Connission Review of Fairness Complaint 
Decision" filed December 23, 1974. 

That "Opposition" contains both misstatements of fact 
and misleading impressions of which the Commission should be aware 
in considering the Guild's application for review of its Staff's 
decision on our fairness complaint. 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) AFFIDAVIT 

) 

) 

) 

) 

) 

) 

) 

) 


duly sworn, deposes and says: 
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While the legal issues raised - rather irrelevantly - 
by Starr are dealt with in the Guild response, I will address my¬ 
self to Starr's contention that, 

"Assuming Arguendo that the Announcements in 
Question Presented One Side of A Controversial 
Issue of Public Importance, Starr Has Fully 
Discharged Its Fairness Obligations" (Starr 
Op. p. 10, et scq .) 

This simply is not the case. First, Starr suggests that from 

September 16 (after Mr. Eisenberg apparently took charge) to 

November 7 (the day the format changed), 

"WNCN's audience was continually informed of 
significant and substantial developments regarding 
the efforts of the 'Save T7NCTJ' Committee and the 
ensuing litigation between the Guild and WNCN" 

(Starr Op. p. 13) 

Unfortunately, Starr has submitted no exhibits involving 
transcripts of the "hourly newscasts" by which this 'continuous 
information' occurred. It is my recollection and the recollection 
of other officers and members of the Guild that no such "continuous" 
information was broadcast over the stated period. The first men¬ 
tion of the Guild's litigation that we recall was on the date on which 
the Court of Appeals granted us our stay. The message then recorded 
by Mr. Eisenberg, and subsequently written out for the announcers, 
involved mi''"' ‘-.ements of face (i.e., that the stay was granted 
by the ’Dist^^cl- "ourt') and misimpressions (that lawyers for both 
sides would appear in Court the following Thursday, when in fact 
that date was set for the submission of briefs). 
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Subsequent "news reports" - during the time under which 
^^ arr was subject to Court scrutiny - made some mention of Guxld 
litigation, but never presented the opposing side of the controversial 
issue raised - i.e., that the public interest, as defined by the 
courts,*might require the retention of a classical format on WNCN 
and that the Commission could so order; instead, Starr continued 
the clear impression, stated in the tapes submitted by both sides, 
that the format change was a fait accompli and that only a new, 
listener sponsored station could repair it. 

After a time, even those "news reports" ceased to mention 
the litigation until the date on which the stay was dissolved. Starr 
then began hourly announcements, which can be characterized only 
as "triumphant" and which were, perhaps the most misleading as to 
the controversial issue. The only impression which cc'd conceivably 
have been gained from thsfcland subsequent announcements was that 
the litigation was over, and that Starr had won. Nothing, of course, 
could be farther from the truth. 

The strength of this impression, fostered by virtually 
a ll of the information made available to its public by the licensee, 
cannot be overestimated. To this date, on a daily basis the Guild 
receives calls from persons who listened to the station during its 
last few days and who are astounded that even now there has been 
no ruling whatsoever on the merits of Guild's petition. The 
number of such calls at the time of the format change, and the 

—- - # 

*Needless to say, the crucial decision in V.T.FH was never discussed. 
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number of remarks made to me simply in personal conversations, 
indicating litener ignorance of the true state of affairs, was, 
of course, far greater. 

The depth of this misinformation can best be described 
by a phone call X received from a New York Time* 7 reporter shortly 
before the change asking for my comments "now that it was all 
over." 

Although Starr's so-called news report'of the litigation 
totally failed to apprise listeners of the actual situation, it 
claims to have cured all prior prejudice by the broadcast of my 
tape on November 6 and 7. This conclusion on: ts a significant fact 

My tape was composed and broadcast in response to an 
entirely one-sided, self-serving and rather confusing tape by 
Richard Clurman which was then being aired on an hourly basis 
presumably as the last information WIJCIJ listeners would ev^r hear.* 
Again, there was only a single viewpoint - that the format change 
was a final fait accompli -and that some, albeit now vague and 
distant,other channel was the only solution to the problem. No 
mention was made by the Guild, the FCC, or the obviously pending 
litigation. Instead, interested listeners were invited to send 
their names to Starr's address so that Mr. Clurman and his com¬ 
mittee could "keep them informed." 

*It should be remembered that I contacted Mr. Eisenberg with 
regard to answering this tape; he hardly "sought me out. 

A 
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My tape, broadcast approximately a quarter the number 
of times of Mr. Clurman's was entirely a response to that tape, 
and not to the some two months of one-sided information broadcast 
by Starr. As such, it could hardly be deemed to "cure" all of the 
prior fairness violations in which Starr had engaged. 

Further, I was specifically told by Larry Miller, who 
recorded the tape (who submitted an affidavit supporting Mr. Eisenberg's 
to the contrary) that it would be aired on an hourly basis; there 
was particular discussion of this because I wondered whether it 
would be broadcast in conjunction with Mr. Clurman's tape (which 
was admittedly scheduled and played hourly) or separately; I was 
assured it would be played approximately a half-hour from his so 
as "not to confuse people." 

The statement that the failure to broadcast my tape in 
the morning hours up until 9:30 v/as irrelevant because this is a 
"low-rating period" for WtICN is absurd. Obviously, on the last day 
ever of its beloved format, the listening audience - whatever the 
normal pattern - was tuned in en masse until going to school, v/ork 
or hatever (usually ground 8:30 - 9:00 A.M). This was confirmed 
by numerous persons who have asked me and other members of the 
Gu^ld why only Mr. Clurman was heard on the last morning. 

The Guild's other attempts to reach WNCN's listeners - 
through fliers at concert halls, petition efforts, etc. — have con¬ 
firmed over and over, what would be obvious from the above, and 
from our previously submitted materials. 


5 
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The great majority of V7NCN listeners remained, to the 
end, either confused or completely uninformed as to the true 
nature of the "controversy of public importance" - believing that 
there was only one side - that reiterated literally thousands of 
times by the licensee and various of its agents, including the so- 
called "Save WIICW" Committee. 


Th : hundreds of people who have contacted me directly, 
and the thousands who have called the Guild make clear that the 
meaning and spirit of the fairness doctrine was never "discharged" 
by Starr and that continuing public ignorance requires a Commission- 
ordered remedy of this obvious breacl^ of licensee duty. 



Kristin Booth Glen 


Sworn to before me this 
6th day of January, 1975 



HELEN KRIEG 


Notary Public, State of New York 
No 4 1 -2202750 - Queens County 
Certificate filed in New York County 
Term Expire- March 30, 1975 
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January 7, 1975 


Vincent J. Mullins 
Secretary 

Federal Communications Commission 
1919 M Street, N.W. 

Washington, D.C. 20554 

In Re: petition for Revocation 
of License of Starr Broadcasting 
Group, Inc. to operate Station 
WNCN-FM, New York, New York/ 
Fairness Doctrine Complaint- 
Application for Review 

Dear Mr. Mullins: 

Yesterday, January 6, 1975, the WNCN Listeners' 

Guild filed, through the undersigned Washington counsel, 
its reply to the December 23, 1974 Opposition of Starr 
WNCN, Inc. to the Guild's November 4, 1974 Application for 
Review of the Broadcast Bureau's October 3, 1974 ruling 
(8330-S/C9-1280) on certain fairness doctrine issues 
contained in the above-referenced petition. 

An affidavit referred to as an attachment in the 
Guild's reply, executed in New York by Kristin Booth Glen, 
counsel for and an officer of the Guild, did not arrive in 
Washington until today. This affidavit is herewith submitted, 
along with the requisite number of copies, to the Commission. 
The Guild asks that it be associated with and attached to 
its January 6 Reply, and fully considered in connection 
therewith. Copies of the affidavit are being concurrently 
served upon counsel for the affected parties. 
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If there are any questions concerning the foregoing, 
please contact the undersigned. 

Respectfully submitted. 


Frank W. Lloyd 


cc: Howard Braun, Esq. 

David Rice, Esq. 
Samuel Frankel, Esq. 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In Re 


Petition for Revocation of License 
of STARR BROADCASTING GROUP, INC. 

to operate 

Station WNCN-FM, New York, New York 
or 

Immediate submission of Renewal 
Applicatio: 

and 

Resolution of Fairness Doctrine 
Complaint and Other Relief 


AFFIDAVIT 


State of Mew York 
County of New York 


ss. 


KRISTIN BOOTH GLEN, being duly sworn, deposes and says: 

I am the attorney for the WNCN Listeners' Guild and as 
such am fully familiar with all the prior proceedings herein. I 
make this affidavit in response to the "Opposition of Starr-WNCN, 
Inc. To Application for Commission Review of Fairness Complaint 
Decision" filed December 23, 1974. 


That "Opposition" contains coth misstatements of fact 


and misleading impressions of which the Commission should be aware 
in considering the Guild's application for review of its Staff's 
decision on our fairness.complaint. 
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While the legal issues raised - rather irrelevantly - 
by Starr are dealt with in the Guild response, I will address my¬ 
self to Starr's contention that., 

"Assuming Arguendo that the Announcements in 
Question Presented One Side of A Controversial 
Issue of Public Importance, Starr Has Fully 
Discharged Its Fairness Obligations" (Starr 
Op. p. 10, et seq .) 

This simply is not the case. First, Starr suggests t H at from 

September 16 (after Mr. Eisenberg apparently took charge) to 

November 7 (the day the format changed) , 

"WNCN's audience was continually informed of 
significant and substantial developments regarding 
the efforts of the 'Save V7!JCN' Committee and the 
ensuing litigation between the Guild and WNCN" 

4 (Starr Op. p. 13) 


Unfortunately, Starr has submitted no exhibits involving 
transcripts of the "hourly newscasts" by which this 'continuous 
information' occurred. It is my recollection and the recollection 
of other officers and members of the Guild that no such "continuous" 
information was broadcast over the stated period. The first men¬ 
tion of the Guild's litigation that we recall was on the date on which 
the Court of Appeals granted us our stay. The message then recorded 
by Mr. Eisenberg, and subsequently written out for the announcers, 
involved misstatements of face (i.e., that the stay was grafted 
by the 'District Court') and misimpressions (that lawyers for both 
sides would appear in Court the following Thursday, when in fact 
that date was set for the submission of briefs). 

2 
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Subsequent "news reports" - during the time under which 
was subject to Court scrutiny - made some mention of Guild 
litigation, but never presented the opposing side of the controversial 
issue raised - i.e., that the public interest, as defined by the 
courts ,* night require the retention of a classical format on WNCN 
and that the Commission could so order; instead, Starr continued 
the clear impression, stated in the tapes submitted by both sides, 
that the format change was a fait accompli and that only a new, 
listener sponsored station could repair it. 

After a time, even those "news reports" ceased to mention 
the litigation until the date on which the stay was dissolved. Starr 
then began hourly announcements, which can be characterized only 
as "triumphant" and which were, perhaps the most misleading as to 
the controversial issue. The only impression which could conceivably 
have been gained from that- and subsequent announcements was that 
the litigation was over, and that Starr had won. Nothing, of course, 
could.be farther from the truth. 

The strength of this impression, fostered by virtually 
all of the information made available to its public by the licensee, 
cannot be overestimated. To this dace, on a daily basis the Guild 
receives calls from persons who listened to the station during its 
last few days and who are astounded that even now there has been 
no ruling whatsoever on the merits of Guild's petition. The 
number of such calls at the time of the format change, ard the 


*Needless to say, the crucial decision in WCFM was never discussed. 
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number of remarks made to me simply in personal conversations, 
indicating litener ignorance of the true state of affairs, was, 
of course, far greater. 

The depth of this misinformation can best be described 
by a phone call I received from a New York Times reporter shortly 
before the change asking for my comments "now that it was all 
over. " 


Although Starr's so-called news report; of the litigation 
totally failed to apprise listeners of the actual situation, it 
claims to have cured all prior prejudice by the broadcast of my 
tape on November 6 and 7. This conclusion omits a significant fact. 

My tape was composed and broadcast in response an 
entirely one-sided, self-serving and rather confusing tape by 
Richard Clurman which was then being aired on an hourly basis - 
presumably as the last information WNCN listeners would ever hear.* 
Again, there was only a single viewpoint - that the format change 
was a final fait accompli and that some, albeit now vague and 
distant,other channel was the only solution to the problem. No 
mention was made by the Guild, the FCC, or the obviously pending 
litigation. Instead, interested listeners were invited to send 
their names to Starr's address so that Mr. Clurman and his com¬ 
mittee could "keep them informed." 


*It should be remembered that I contacted Mr. Eisenborg with 
regard to answering this tape; he hardly "sought me out." 
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My tape, broadcast approximately a quarter the number 
of times of Mr. Clurman's was entirely a response to that tape, 
and not to the some two months of one-sided information broadcast 
by Starr. As such, it could hardly be deemed to "cure" all of the 
prior fairness v lations in which Starr had engaged. 

Further, I was specifically told by Larry Miller, who 
recorded the tape (who submitted an affidavit supporting Mr. Eisenberg's 
to the contrary) that it would be aired on an hourly basis; there 
was particular discussion of this because I wondered whether it 
would be broadcast in conjunction with Mr. Clurman's tape (which 
was admittedly scheduled and played hourly) or separately; I was 
assured it would be played approximately a half-hour from his so 
as "not to confuse people." 

The statement tnat the failure to broadcast my tape in 
the morning hours up until 9:30 was irrelevant because this is a 
low rating period for WTJCII is absurd. Obviously, on the last day 
ever of its beloved format, the listening audience - whatever the 
normal pattern - was tuned in eri masse until going to school, v:ork 
or whatever (usually around 8:30 - 9:00 A.M). Thi^ was confirmed 
by numerous persons who have asked me and other members of the 
Guild why only Mr. Clurman was heard on the last morning. 

The Guild's other attempts to reach WIICN’s listeners - 
through fliers at concert halls, petition efforts, etc. - have con¬ 
firmed over and over, what would be obvious from the above, and 
from our previously submitted materials. 
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The great majority of WllCN listeners remained, to the 
end, either confused or completely uninformed as to the true 
nature of the "controversy of public importance" - believing that 
there was only one side - that reiterated literally thousands of 
times by the licensee and various of its agents, including the so 
called "Save WNCN" Committee. 


The hundreds of people who have contacted me directly, 


and the thousands who have called the Guild make clear that the 
meaning and spirit of the fairness doctrine was never "discharged 
by Starr and that continuing public ignorance requires a Commission 


ordered remedy of this obvious breac^ of licensee duty. 


r \r ”■ _ . • “I rr— Tu 


Kristin Booth Glen 


Sworn to before me this 


6th day of January, 1975 



HELEN KRIEG 

Nolory Public, Slate of New York 
No 41-2202750 - Queeni County 
C«ttificate filed in New York County 
leim Expires March 30, 1975 
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Before The 
FEDERAL COMMUNICATIONS COMMISSION- 
Washington, D. C. 20554 
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In re Application of 

STARR WNCN, INC. 

For Renewal of License For 
Station WQIV-FM, New 
York, New York 


& 


r- 

• - ^7 V.J 


~ ( 3/0 


F. C. C. 

OFF!Cr OF rh'F SrCRCTAr» v/ 

File No. 


PETITION TO DENY 

The WNCN Listeners' Guild, New York, New York, 
hereby respectfully requests the Federal Communications 
Commission to deny the above-captioned renewal application 
for Station WQIV-FM (formerly WNCN), New York, New York. 

The Guild filed a Petition for Revocation, Immediate 
Submission of Renewal Application, Etc. with the Commission on 
September 23, 1974 and has filed numerous other pleadings 
and material since that time. In order not to burden 
the Commission's files with unduly repetitious material, 
the Guild hereby specifically incorporates by reference 
all material previously filed by the Guild or any other 
local citizen (1) regarding the Guild's standing as a party 
in interest in this proceeding and (2) the public interest. 


convenience and necessity of Starr WNCN, Inc.'s continuing 
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2 


authority to operate a bi ac ast station in the New York 
City area. 

specifically, the Guild submits that che 

¥ 

material already on file with the Commission, and sworn to 
by persons with personal knowledge of the facts, demonstrate, 
inter alia: 

(1) That the WNCN Listeners' Guild, as a 
responsible group representing a substantial segment of 
the WQIV service area, has standing to intervene in 
these proceedings; 

(2) That Starr WNCN, Tnc. has changed its 
unique musical format, which is a financially viable 
format in the New York City market, contrary to the public 
interest, convenience and necessity*, and has deprived 

a substantial minority of the listening public of the 
diversity of broadcasting material whicn constitutes the 
public interest, convenience and necessity. See, e.g.. 
Citizens Committee to Save WEFM v. FCC F.2d 

(D.C. Cir. No. 73-1067, Slip Op. decided October 4, 1974).; 

(3) That Starr WNCN, Inc. does not possess the req¬ 
uisite' character to remain the licensee of Station WQIV, in 
that it has (a) willfully and repeatedly violated Commission 






( 
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rules and policies (e.g., the r l io file requirement and the 
Fairness Doctrine), (h) has misrepresented facts to the 
Commission and the public and (c) has misled the listening 
public through i_s sham "Save WNOJ" campaign. 

Since the Guild's earlier request for relief in 

the form of an earlv call fnr cf-nw-t 

Y caiJ - tor Starr's renewal application 

has been mooted by Commission inaction on that petition, 
the Guild hereby respectfully requests that the Commission 
expeditiously designate Starr WNCN's renewal application 
for hearing on all the substantial and material questions 
of fact hereinbefore raised by all parties to these 
proceedings, placing the burden of proof on all designated 

issues on the licensee, or the Commission.* 

» , _ 

The Guild hereby specifically reserves the right 
to amend this petition further after being served with a 
copy of Starr VTNCN's renewal application, as required by 
the Commission's rules, e.g., 47 CFR §1.1201(g), 1.1223. 


“ is the Guild's understanding that the Commission has 

with U re^rd n to n th Sti9ati ° n ^ Starr, ‘* Therefore, 

with regard to those issues that the burden of proof of nro- 

hh i n9 ^ With thG iatroduction of evidence is not on the licensee 
the burden should be on the Commission. 








* 
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February 4 
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Respectfully submitted, 

WNCN LISTENERS' GUILD 
Carnegie Hall, Suite 712 
7th Avenue and 57th Street 
New York, New York 10019 




CITIZENS COMMUNICATIONS CENTER 
1914 Sunde:*land Place, N.W. 
Washington, D. C. 20036 

Counsel for WNCN Listeners' 


, 1975 




Guild 




District of Columbia ) 
City of Wasnington ) 
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A7FIDAVIT 

■ - i . i 

I* Kristin Booth Glen, being duly sworn, do 
hereby state the following: 

1. That I am a resident of New York City, and 
am within the service area of Station WQIV-FM. 

2. That I am counsel to and a member of the 
executive committee of the WNCN Listeners’ Guild, New York 
City. 

3. That I am authorized to represent the WNCN 
Listeners' Guild in its challenge to Starr WNCN, Inc.’s 
renewal of license. 

4. That I have read the foregoing Petition to 
Deny and am familiar with its contents. 

5. That everything stated therein is true to 
the best of my personal knowledge and belief. 


Sworn to before me this third 
day of February, 1975. 

C 7 )J.a k v i./ 


"Ml 

Kristin Booth Glen 


Notary Public 

/ 

\J 

My commission expires 


My CcaxLlSwUa Lxplr%» Auyu*t 
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CERTIFICATE OF SERVICE 


I, Joyce Dow, certify that I have this 4th 
day of February, 1975, caused to be delivered via 
First Class Mail, a copy of the foregoing "Petition to 
Deny", to the following: 


Howard J. Braun, Esq. 

Fly, Shuebruk, Blume & Gaguine 
1211 Connecticut Avenue, N.W. 
Washington, D. C. 20036 


David M. Rice, Esq. 

Room 3014 

200 Park Avenue 

New York, New York 10017 


Samuel Frankel, Esq. 

Room 720 

60 East 42nd Street 
New York, New York 10017 

Counsel for Classical Radio 
for Connecticut 
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STARR OPPOSITION TO WNCN LISTENERS’ 

GUILD PETITION TO DENY 

Dated February 20, 1975 

Pages 5-6 (incorporates other Fairness 

Doctrine material by reference) 





/ 
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(1) Whether at the time the application for 
assignment of license was filed, Starr made misrepresen¬ 
tations to the Commission as to its original intent on 
carrying the WNCN classical music format and, thereafter, 
pursuant to a predetermined plan to establish that WNCN, 
using the classical format, was a losing operation, 
deliberately operated the station in an u; ...« sinesslike 
fashion; 

(2) Assuming arguendo , that there was no original 
intent or misrepresentation by Starr to change the format, 
whether Starr's decision at a later date to change the 
format was illegal; 

(3) Whether the efforts by Buckley and the "Save WNCN 
Committee" (whose title was later changed to the "WNCN 
Advisory Committee" (hereinafter "Committee")) to secure the 
broadcast of the WNCN format over another station were in 
any way improper, misleading, or in violation of law; and, 
if so, whether such efforts are the responsibility of 
Starr and should result in the non-renewal or the 
revocation of Starr's license; and 

(4) Whether Starr, as a licensee (a) failed to 
fulfill its responsibilities under the Fairness Doctrine 
(b) failed to maintain its Local Public Files in accordance 
with Section 73.1202 of the Rules and (c) violated anti¬ 
trust laws when it implemented the format change, thus 
warranting non-renewal or revocation of Starr's license on 
all three grounds. 


7. The alleged Fairness violations in item (4) above 
have already been answered in detail in Starr's "Opposition of 
Starr WNCN, Inc. to Application for Commission Review of Fairness 
Complaint Decision" filed on December 23, 1974. Such Opposition is 
incorporated herein by reference to the extent that the allegations 
by the Guild on this issue may properly be raised and considered as 
part of the present proceedings. However, such incorporation by 
reference is not a concession by Starr that the "Fairness" 
allegations by the Guild are germane to the present proceedings. 

8. There also exists a number of extraneous and conflicting 
complaints and allegations in the Guild's various pleadings and 
documents. Without conceding the relevance or the materiality 

of such allegations, a number of them are discussed herein in 
order that no argument may later be made by any party that by 
failing to address such allegations, Starr concedes their 
relevance, or the accuracy of the facts alleged, or concedes the 
validity of legal positions urged by the Guild. 

9. For the Commission's convenience, each of the four 

principal issues herein will be discussed separately. 

• • 

II. 

Issue 1 

10. As noted above in paragraph 5, the principal basis for 
the Guild's charges is that Starr, prior to its acquisition of 
Station WNCN, planned to change the format of the station, 
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WNCN LISTENERS' GUILD REPLY TO STARR 
OPPOSITION 

Dated April 10, 1975 

Pages 24-34 
Exhibits A 

D (omitted because irrelevant 
to Fairness Complaint) 

I 

J (with attacments) 

L 

M 

0 (with attachments) 

P 

S 

V (omitted because transcrip¬ 
tions of tapes reproduced 
in Commision decision) 
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Again, the Guild stands on its former position, but¬ 
tressed by these authorities, and suggests that only hearings 

can finally determine this crucial but strongly contraverted 
issue.^ 

The Buckley Pledge Campaign . 

From the outset, the Guild has claimed that the 
"Save WNCN" campaign orchestrated bj Mr. Buckley, constitut¬ 
ed a fraud and deceit on the public requiring the most ser¬ 
ious sanctions. See e.g. Guild Sept. pet. at pp 53-56. 

Promising listeners something you don't have or 
can't get, in return for their money, is a violation for 
which broadcasters are severely punished (e.g. Exhibit D). 

The Buckley campaign, it has been alleged, was no more than 
a rigged contest in more sophisticated attire.^ See e g 
MORE, Exhibit B) 

Starr attemps to sidestep these allegations by two 
classic ploys,— the duck and the feint. Neither convinces. 


4 l 


42 


^ aS ? n to 5 ell o Ve that finan cial viability is not 
P 16 issu » for Starr, but that only Immense proflt- 

Gipi^ff 1 ‘r*M M 1 1 ® 00 ^ c prof1 ") wll l satisfy them. See 
Glen af1., Exhibit 0, p5 , Exhibits I and S). The canes 

fnr C fh^Hoift rl ^ d ° support avarice as a justification 
for the destruction of a unique format. 

interesting in this respect to note that Buckley's 
admired program director, David Dubai, heard of the scheme 
not from Buckley (although he had written and called him) 

hlblt r ° m p^) 16 ° ther than Rlchard Oppenheimer (Dubai aff., Ex- 


, ' - • 
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Flrs^,, Starr claliTiS that the Guild has submitted 

no hard or direct evidence" of any Impropriety In the pledge 

campaign. If we have not made this Issue perfectly clear be- 

43 

fore, the attached exhibits and the following chronology should 
suffice. 

On August 28 , the format charge was announced 

44 

in the press by Mr. Buckley. 


promising 


On August 29 WNCN broadcast his first tape, 

the continuation of the format, together 
wltl^its musical director and its announc- 
er6 > on another channel." 


In this tape Buckley also promised that contributions would be 
tax deductible (E hibit V-l) There was, at that time, no 
entity with tax deductible status to receive the monies request¬ 
ed, nor was any such entity ever created. 

On September 3, Buckley again promised that if the 
pledge goal was met, 

"the result will be a continuation of the music 
in the unique blend you*ve become accustomed to-- 
[but without] commercial advertising"(E;:hibit V 2 ) 


Particularly MORE, Exhibit A, Labaton aff. and attachments. 
Exhibit L, Marotta aff. and attachments. Exhibit M, Shack aff. 
and Clurman tape. Exhibit U, and Pledge tapes by Wm.F.Bucklev, 
or., ExniDit vl-5. 

44 is important to note the difference between a leaked to, or 
J.. scovered by the press, and what was actually told to listen¬ 
ers over the air. 


45 r, 


.he announcers and staff were never, at this time, or when 
later, similar announcements were aired, consulted about this 
jr offered jobs. (See, e.g., Dubai aff.. Exhibit 



V 


4 
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On September 5 Buckley met with representatives 

ft* 

of WBAI, WNYC and WFUV. All indicated that they could not 
possibly meet the conditions he had set,- i.e., 24 hour 
adoption of the WNCN format—because of their own partic¬ 
ular commitments to their listeners. All, however, ex¬ 
pressed continuing interest in the record library (Labaton 
aff.. Exhibit C, Marotta aff., Exhibit M). 

On September 8, Buckley broadcast another tape, 
again stating that his promise "that New Yorx's finest 
fine music station will continue to serve the community" 
would occur if the pledge goal was met (Exhibit V4), al¬ 
though he now cnew that this was not the case (Buckley aff¬ 
idavit, p 7 ) . 

Also, on September 8 Buckley broadcast a tape 
stating that a foundation had pledged $100,000. (Exhibit V4) 
At the time of this announcement, the mysterious"Merlin 
Foundation" did not exist as a legal entity; it was not 
incorporated until almost two weeks later (MORE, Exhibit A). 

Between August 29 and September 15, WNCN's listen¬ 
ers mailed or pledged over$ 500,000 in response to these re¬ 
quests . 

On September 15 Buckley broadcast another tape, 

for the first time indicating that the three (still unspeci- 

46 

fled) stations with which he had been meeting all had 

46 


The Times had reported their identities' earlier. Ex.M, Attach¬ 
ment A) 
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difficulties' but that he was confident they could be 'bver- 
come n (Exhibit V5) although, of course, it was by then per¬ 
fectly clear that they could not. 

On September 11, the Times reported that Buckley 
had appointed an Advisory Committee (Exhibit L, Attachment C). 
Persons at the station who had, at Buckley's request, been 
instrumental in the pledge campaign from the beginning, 
begged to be placed on the Committee as a show of good faith, 

but their requests were entirely ignored. (Dubai aff.,Exhib¬ 
it J, pp2-3) 

On September 15, Buckley announced to listeners 
the appointment of members of his "Advisory Committee" (Ex¬ 
hibit V5). 

On September 25 WFUV made a counter proposal which 
was hand delivered to Mr. Buckley (Exhibit M, Attachment B) 
with the request that it be referred to his Advisory Committee 
for immediate consideration. Mr. Buckley did not refer the 
proposal (Marotta aff.. Exhibit M). 

<5n October 2, WFUV released its proposal to the 
New j fo rk Times (Exhibit M, Attachment 0). Richard Clurman, 
tne Chairman of the Advisory Committee had to call WFUV to 
find out what the proposal was. A copy of the proposal was 
then sent to him (Exhibit M, Attachment E). 

On October 4, WFUV learned from the Times that 
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the Clurman committee was considering the proposal. 

Subsequent to that date WFUV never heard again 
from either Buckley or Clurman as to its specific proposal, 
nor were any modifications or counterproposals ever commun¬ 
icated to it (Exhibit M). 

A proposal made formally by WNYC on September 25 
(orally) and September 30 (in writing. Exhibit M, Attach¬ 
ment D) was similarly never specifically accepted or re¬ 
jected, and there were no further discussions, proposals 
or counter proposals (Exhibit L0. 

On November 6, a tape by Mr. Clurman was broad¬ 
cast in which he stated that his committee was pursuing al¬ 
ternatives 

"ranging from our maximum objective, the 
complete recreation of the ..WNCN format 
on another comparable 24 hour a day FM 
frequency, to such lesser options, involv¬ 
ing only an increase in the classical music 
on stations that already play some..." 

(Exhibit U, Attachment A) 

This was by the Guild's records, the first occasion on which 
listeners and/or pledgors and donors were told that a lesser 
alternative was being considered, and that the original Buck- 
ley promise was apparently not to be kept. 

Looked at in this “hard or direct" light, the 
following facts are clear. The public was solicited for 
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extremely large quantities of money, ^ based on promises 
which, almost from the beginning Buckley knew could not be 
fulfilled as he had described them. Other false induce¬ 
ments (i.e., the non-existent tax deductibility of contrib¬ 
utions) were offered, a contribution by a mysterious and 
possibly sham foundation was used as additional bait and 
the listening public was told far less than was available-- 

or than it needed to know in order to adequately assess 
£18 

the scheme. 

Finally, although continuing to assure the pub¬ 
lic of his good faith, sincerity and devotion to the cause, 
fir. Buckley 1 8 actions totally belled his representations. 


The fact that most was in the form of pledges, and only 
some (apparently around $14,000. ) was in cash or checks 
is irrelevant. In the ordinary rigged contest, no money 
is solicited at all. Nor is the fact that the money was 
finally returned almost 6 months later relevant. 

3 

For the sake of relative brevity, we will not here reiterate 
the allegation, made by many commentators (e.g. Alan Rich in 
New York Magazine, a New York Times editorial, MORE.)that the 
purpose oi the campaign was to divert listeners rrom’ legiti¬ 
mate protest to the Commission and/or their duly elected rep- 
resentati.es. (See Guild Sept. pet. at pp53~?j) We stand on 
th , allegation and believe that it is of a sufficiently 
serious nature in and of itself to require non-renewal of 
Starr's license. 




.0 
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When an extremely serious and extensive proposal 
to substantially Increase the amount of classical music 
broadcast was made by WTW and hand delivered to him, Mr. 
Buckley apparently lacked sufficient Interest or Involve-' 

ment to even forward that proposal to his hand-picked ad- 
vJ.8ory committee. 

As far as the Guild Is aware, Mr. Buckley then 
divorced himself totally from the campaign and the efforts 
he had promised to make, notwithstanding Its total failure 
to produce any results. He emerged again only to deny the 
Guild access to the listed letters of pledges which It 

had repeatedly requested * (Glen aff.. Exhibit A, Attach- 
ment A). 

The facts, we submit, speak for themselves.50 


""has 6 -letters 


50 


♦reofooo? plI«d r 'on U ?L t j! e ex i r ?° r «nary valuation of 

Starr proposed to "donate"°lt to 1 * 1 ? 1 * Whe ? Buckle V and 
Here a picture Is worth "on-profit Institution. 

Exhibit P} rpnomnoi more than a thousand words (See 

means 15,000 records the^ucki'f *0?^ " ov ? r ^.OOO records “ 
deduction for Itert in exc!?s o^af^? 6 P romla ^g tax 
tion) would assess each rewrd?£ ?aL? * B ? n the sta ‘ 

$50. This is typical of at approximated 

paign was conducted* pirlt with which the cam- 
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Second, employing a venerable debating technique, 
Starr - and Buckley - attempt to divert attention from their 
actions by somehow blaming the Guild for "sabotaging" their 
plan which, we are led to believe, would otherwise have suc¬ 
ceeded. 

But for the number of times this red herring is 

displayed (another traditional technique) the Guild would 

see no reason to discuss it. As it has, however, apparently 

51 

become Starr's new theme we would put it to rest once and 
for all. 

The Guild's participation in the committee's ac¬ 
tivities, though of extraordinarily limited nature, is fully 

set forth in the Glen, Brodnax and Schack affidavits (Exhib- 

52 

its 0, X and S). We see no need to repeat that material 
here since the issue has now been totally resolved by a 


For example, Starr claims that the Committee's "failure" to 
date may well be due to "efforts by Guild principals to sab¬ 
otage the objectives of the Committee" (Starr 0pp. p37). 
Buckley charges that the Guild "appeared to be making every 
effort to sabotage [the Committee's] possible success." 

(Buckley aff. p8) Peter Starr makes similar charges of 
"sabotage" (P.Starr aff., plO) 

52 

Those affidavits also contain information about the numerous 
ways in which the Guild attempted to aid the Committee and/or 
other efforts made to restore or increase the amount of class¬ 
ical music available in New York. Ms. Glen's affidavit (Ex¬ 
hibit 0) corroborated by that of Arnold Labaton, Director of 
WNYC (Exhibit L) also answers Starr's question (Starr Opp. p30, 
n.9> as to whether the Guild planned to do anything about the 
threatened loss of WNYC's classical service. The answer, 
simply, is that it has. 
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letter from Richard Clurman, Chairman of the Committee, dis¬ 
claiming all charges of Guild "sabotage" (Exhibit 0, Attach¬ 
ment C) 

As the "Committee" itself disavows these charges, 
it ill behoves the Messrs. Buckley and Starr to raise them 
again. 

IV. Allegations of FCC Rule Violations . 

As to the Guild's previous allegations of ' viola¬ 
tion of the Commission's rules concerning the public access 
file (See, e.g.. Guild Oct. Reply at pp 24-26) and fairness 
doctrine violation (e.g., Guild Oct. Reply pp 27-28) the 
Guild relies on the papers already filed, calling Commission 
attention to documents subsequent to the Guild Oct. Reply 
which are also relevant. 

With regard to the public access file. See e.g.. 
Guild Motion for Protective Order dated February 3, 1975 ^ 
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On approximately Feb.4, the Guild became aware of ex parte 

COrreSDOndPHOP f ha r. « 4 _ _a n a - ~r- . " ■ 1 1 


T- 1 ~ • T > ucuame aware or ex parte 

correspondence between the Commission and Starr regarding 
violations of this rule and instructions that those viola- 

t-ho? S rf b ^ correcte J; Guild wrote to the Commission on 

that date, requesting copies of all such correspondence and 
further requesting an end to all confidential and/or ex parte 
communications. The Guild has as yet received no repl? 
the Commission, but urges that whatever documents are in its 

con ^ rnin S the public file be turned over to the 
Guild and considered on the merits of this issue 
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For arguments and documentation concerning Starr’s 
violation of the fairness doctrine see e.g.,Guild Opposition 
to Starr’s motion for Extension of Time (Fairness Complaint) 
dated November 2*, 1974 and Guild Reply to Opposition to 
Application for Commission Review of Fairness Complaint De¬ 
cision dated January 6, 1975. 

V. Legal Argument 

Starr concludes its ’’Opposition" with a legal ar¬ 
gument on the criteria which must be met before a hearing 
will be designated. We have little quarrel with the general 
propositions Starr offers, i.e., that there must be "substan¬ 
tial and material 1 questions of fact raised by a petition 
which is supported by affidavits based on personal knowledge. 

The conclusions they draw, however, are wholly 
at odds with the reality of this case. There are now innum¬ 
erable material questions of fact which have been placed in 
direct issue by the pleadings of both parties. There can be 
no question that in this and previously filed pleadings, the 

Guild has clearly met the decisional and statutory requirements 
for a hearing. 

One additional decision may now also appropriately 
be considered.in Southwestern Operating Co . v. FCC 351 F2d 834 
(DC Cli 1965) the Court of Appeals found that a hearing must be 
held when the nature of the proceeding itself had become so 
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complex that. 


...the truth was becoming obscured rather 
ll^at e pp a 837-838‘ he “° Untlng P 1 ^ of papers" 


CONCLUSION 

For all the above reasons, and based on the 
exhibits here filed and all the prior proceedings herein, 
Starr renewal application license to operate WQIV should 
be denied, or hearings should be held thereon. 



April 10, 1975. 


?J^ Z o ns Communications Center 
1914 Sunderland Place. N.W. 
Washington, D.C. 2003b 

Counsel for WNCN Listeners 
Guild 
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I think back on the night l .-fore, Roslyn Tureck 
playing the sarabjml. the excitement that she 
causes, the strain with which one listens, con¬ 
centrates to hear the little, noiseless ao- 
poggiaiuras.... r 

• • • 

M> family apart. I am as tond of Peter |Starr| as of 
any human being. Indeed. I feel tor him that 
special alicction I reserve for anyone who fas 
made me a million dollars. 

William K. Buckley. Jr.. Cruising Speed 

As WFB himself might put it with eyebrows at the 
ready, it probably seems a trifle indecorous in these 
vincible times to be making a big fuss over the 
dispatch of Wolfgang Amadeus Mozart and 
Johann Sebastian Bach from the New York area 
I M band. But tamper with symbols of cultural 
value and you threaten the heavy investment of a 
lot of people. No smaller conception fullv captures 
why dropping the classical music format of a tiny 
radio station called WNCNFM in favor of 
■'progressive rock" has set off the most intense 
listener protest ever mounted before the Federal 
Communications Commission. ‘JO.(XK) petition 
signers. -1,000 letters, complaints front a long list of 
music world celebrities, the New Jersey legislature, 
the New >ork City Council, a senator, three 
governors, two dozen members of Congress and 
countless other politicos. With the daily unraveling 
of the national economy, some stirring in the 
depths must account for no less than four New 
York Times editorial pleas to preserve Mozart, 
pickets chanting "We want Bach" before the 
corporate offices of a previously obscure company 
known as the Starr Broadcasting Group, and 
20,000 music lovers pledging almost half a million 
dollars in two weeks to keep them safe from the 
Rolling Stones. 

The conduct of William F. Buckley Jr.. 

Michael Meltsner is u professor of law at Columbia 
University and the author of Cruel and Unusual 
I unishn.jnt {Random House). 

20 (MORE] 


When William Buckley 
decreed that New 
York's WNCC 
abandon the classics for 
“progressive rock," he 
didn't count on 
trlrggering the largest 
listener protest in the 
history of the FCC. 

% 

chairman of Starr s board, is especially curious \ 
while back, he filled three pages of Vw >,.<•« 
magazine trading insults with music err \ ,r 

Rich, created a committee of establishment h:g*t> 

(chaired by New York C itv Center presidi :it 
Richard Clurman. and including Ur Frank 
Stanton and Ihcodore Sorenson) to help save the 
very classical format he doomed, and announced 
S 100.000 grant to subsidize the format from i 
charitable corporation that didn't exist at the tmi. 
of the pledge. 

All this has been reported in New York with 
a certain routine competence. But perhaps th 
most important aspect of the stors the intcrplav 
of law and economics that follows when listeners 
and broadcasters square off before the Kt i..is 
largely been ignored by the press So long as tenter 
stage was held by the tin again off jgjin format 
change, laments for “good music" and name 
calling (Rich called Bucklev a double talker and 
Clurman a master of inaction and elegant 
evasion"; Buckley replied that Ruh "struggle 
under the burden of thought"), reporters kept their 
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notebooks out. Once it became clear that a drawn- 
out contest before the FCC and the courts would 
likely decide NCN s future, they put them away. In 
the 20 years since Anthony Lewis pioneered serious 
coverage of legal matters for the Times, many 
journalists have proved they can master and 
coherently present complicated legal issues under 
deadline pressure. Many a lawyer has learned more 
about the criminal law from Lesley Oelsner's Times 
coverage of Watergate than in a law school 
classroom. Rut this type of sophisticated coverage 
is usually restricted to legal beats (courts, crime) or 
to coverage of major trials. In these instances, the 
legal issues loom large. In many other stories— 
WNC'N very much among them—the legal tangle 
is central but seldom perceived as such. The press 
tends to get bored or put off by the complexities. 
More about this later, but first the story so far. 

Starr Broadcasting was founded in 1967 by 
Buckley and his young protege, Peter Starr, and 
quickly grew from two to 15 radio and television 
stations; in six years, gross revenues have climbed 
from $41,000 to $21 million. Along the way Starr 
went public, making a bundle for the original 
stockholders. The company purchased Arlington 
House publishers and acquired the habit of buying 
financially troubled stations cheap, changing their 
format and turning a quick profit. But the public 
clamor over the NCN affair plainly has hurt the 
company. Starr s license now is clouded by the 
possibility of a commission decision that closing 
down New York City's only 24-hour-a-day classical 
station was a failure to operate in the public in¬ 
terest Whether classical programming will return 
to NCN is unsettled and will likely remain so for 
awhile—the FCC usually proceeds adagio. 

One of the reasons NCN may be brought 
back to life is that its supporters are fighting over 
a friend of the family. Some of the protest is from 
c lassical music professionals like concert manager 
I eter Gravina, who signed up 20 singers and 




musicians (Franco Corelli, Eugene Istomin. Lkia 
Albanest) to decry- the loss of one of New York’s 
few media outlets “where concert artists can be 
interviewed and their recordings can be heard." 
Another is David Greer, whose music school serves 
a high percentage of black and Puerto Rican 
students without a concertgoit.g background. "If 
we touch the imagination and interest of a child 
who has neither records nor concerts available to 
him.” Greer told the FCC. "NCN provides a means 
for him to hear the entire spectrum of classical 
music." Catholic priest Kevin M. Brandt spoke for 
another sizable group of NCN listeners when he 
complained to Buckley that NCN was a "refuge of 
musical gentility and civility in the midst of the 
barbarians' blare and babble" from other radio 
stations. 

For 15 years. NCN’s pre-Starr owners, the 
National Science network, kept the station un¬ 
derstaffed and never seriously promoted the 
classical format or explored its profitmaking 
potential. Still, in broadcasting circles it was 
thought that NCN’s low-key advertising and high 
musical standards held a core of devoted followers. 
Classical music listeners are usually affluent, 
targets for sponsors selling high-priced electronic 
equipment and Caribbean vacations, but they are 
nowhere a large part of the radio market, even in 
New York, home of more musicians, concertgocrs 
and record buyers than anywhere else in the world. 
Classical record sales are tiny in comparison to 
rock, and slipping; if the Beatles are more popular 
than Jesus, you can imagine where Bach stands in 
the ratings. (In audience size. NCN's estimated 
400,000 regular listeners were at the bottom of the 
charts.) 

But what a classical audience lacks in 
numbers it makes up. at least potentially, in loyalty 
to the station and, when cultivated, advertisers. 
Chicago's WFMT makes a yearly six-figure profit, 
in a market that includes two other "serious 
music formats, by holding the allegiance of music 
lovers and selling their purchasing power to 
sponsors who believe that they can link love of 
Beethoven to their brand of imported cheese or hi- 
f ; tuner. Over the years, belligerent WFMT 
listeners have backed the FCC into several comers, 
once when the station was threatened by short 
spacing (location o. an interfering signal too close 
on the FM dial) and more significantly when sale of 
the station augured a switch to pop. But NCN 
listeners were never thus tested—given a choice of 
supporting the st ition and its advertisers or letting 
it die—until it was too late. 
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hen Starr purchased NCN in 1972 at the 
bargain pnee of S2 million, it represented that the 
station would play "classical, concert, and sym¬ 
phonic" music at least 70 per cent of the time- 
ducking questions of format change at the time the 
FCC approved the sale. As late as last August. 
Peter Starr denied a shift was planned, even though 
it was then in the works. On Aug. 27, after Allan J. 
Hisenbcrg, program director of Starr’s Kansas City 
rock station (KUDL), paid a visit to check out 
NCN’s physical plant, chairman Buckley finally 
admitted that Starr intended to convert NCN to a 
rock station called WOIV. He claimed that the 
company sustained heavy losses (over S300.000) 
with classical music and could no longer put up 
with advertiser indifference. Buckley didn't say so, 
but Starr was hurt by soaring interest costs during 
1974. a particular problem for a company with a 
number of recently acquired bank-financed 
properties. Buckley, who once called rock "non- 
music," went on to deplore the cultural loss, in¬ 
sisting that he would never listen to the new format, 
and explaining that Starr had obligations to its 
stockholders to operate in the black. 

The day after Buckley wielded the ax. he 
tried to find a home for the head, pleading with 







listeners to "save WNCN" with pledges that would 
induce a noncommercial station to adopt the 
classical format. Despite the Labor Day weekend 
an astonishing 7,000 letters pledging $100,000 
arrived at the station by Sept. 3. Buckley also 
promised that a benefactor called the Merlin 
Foundation would give S100.000 to the new station 
and that Starr would donate N'CN's 11.000-record 
library to any noncommercial station deemed 
worthy by the Buckley-selected citizens committee 
headed by Clurman. By Sept. 13, two days before 
Starr called off the campaign, pledges totaling 
$500,(XK) (including the Merlin money) had been 
received from 20,000 listeners. 

When the final installment of the NCN story 
is played, Buckley’s decision to solicit listeners in 
the hope another station would take over the 
classical format—mooting a legal challenge to 
0IV—may turn out to have been a critical blunder. 

I he only completely persuasive rebuttal to charges 
that Starr s "sweetheart" campaign funnelcd 
names and dollars to the company’s private control 
will come if the Buckley “Save NCN" plan works. 
At this point it is stalled (though Buckley told 
listeners he was "confident" a noncommercial 
station would be found by last Oct. 1). and the 
contributions he solicited are being returned. 

1 here is simply no more space on the spectrum for 
another New ’i ork FM signal; no existing station 
has heeded Clurman's call to increase dramatically 
classical music programming (a decision which 
might put the station in trouble with its listeners). 

Soon after Starr announced plans to drop 
the classical format. Dr. Jesse Werner, board 
chairman of GAF—a major producer of chemicals 
and photographic equipme '—wrote Starr offering 
to help save NCN. Clurman learned of Werner's 
interest and [Hit him in touch with WRVR, an FM 
station owned bv the Riverside Church. RVR has 
been losing money for years (though the tide of red 
ink has been slow ed recently by the introduction of 
heavy ja// and Latin music programming) and the 
church would clearly prefer to spend elsewhere 
some of the money that now subsidizes the siation. 
Sale of RvR to a group committed to replacing 
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music that has a wide appeal to blacks and 
Hispanic, with a format supported by middle-class 
whites would be a delicate problem regardless of 
the broadcaster, but when the station is owned by a 
socially conscious church located on the fringe of 
the ghetto, both the political and the legal (a 
possible FCC challenge to the sale) issues arc 
extremely sensitive. Last November, Clurman’s 
suggestion in a television interview that RVR was 
for sale and that WNET, New York’s public 
broadcasting station, was a possible buyer 
prompted an immediate denial f rom the RVR 
board. 

RVR and GAF have kept the 
“negotiations." as GAF calls them, or "ex¬ 
plorations," as characterized by' RVR's law 7 er, 
James Grcely, a secret-until Feb. 25, when GAF 
confirmed to television reporter Les Brown of The 
New York Times that it was negotiating with RVR 
to provide programming "in essentially a classical 
format and to do it at a profit." The Times story so 
incensed Greely that within hours he terminated 
conversations with GAF. “The publicity." he said, 
“damaged relations with staff, advertisers and 
listeners. Brown says he can’t reveal more than 
that the story was based on a tip. Clurman denies 
initialing the piece. A GAF spokesman professed 
ignorance as to the withdrawal and insisted that 
the company was still interested in dealing with 
RVR. After all, we have been talking to them 
seriously for three months." 


E 

■liven before prospects faded for a quick 
transfer of the classical format. Buckley faced a 
public challenge to his honor. Skeptics noted that 
many who had responded to his appeal were 
diverted from sending money to bona fide listener 
groups and that Starr had turned an 11,000-disc 
record collection (valued at $750,000 by Starr but 
at closer to $10,000 by Ray Norstrand of Chicago’s 
WFMT) into a whopping tax deduction. A good 
deal of confusion also centered on the $100,000 
pledge from Merlin, a foundation both totally 
unknown in New York fund-raising circles and 
with sources of funds foundation officials and 
Buckley refused to disclose. According to papers on 
file with the Secretary of State in Albany, Merlin 
wasn't incorporated until two weeks after Buckley 
announced ’he pledge. The name of the donor—a 
matter never reported by the New York papers—is 
Audrey Sheldon, granddaughter of the founder of 
the Merck pharmaceutical empire. 

Within two weeks of Buckley’s an¬ 
nouncement of the change to rock, mistrustful 
listeners had formed two organizations, the WNCN 
Listeners' Guild and Classical Radio for Con¬ 
necticut; retained Washington lawyers, including 
experienced communications litigator Frank 
Lloyd, of the Citizens’ Communications Renter 
and petitioned the FCC to lift Starr’s licence. But 
the FCC refused to block the change to rock 
pending a final decision about license revocation. 
The f ederal Court of Appeals, which hears appeals 
from FCC decisions, stayed the change for several 
weeks, ordered Starr not to dispose of the record 
library, but refused to intervene until final FCC 
action. 

On Nov. 7, NCN became QIV by in¬ 
terrupting Mozart’s Requiem with a song called 
“Roll Over, Beethoven,” giving several classics 
lovers apoplexy. In the six weeks following the 
change, QIV tried all manner of gimmickry- 
astrology spots, free classified ads, youth-oriented 
news programs—as well as quality rock 
programming to attract listener support and 
advertising. "It will take a while,” said Eisenberg, 
who became general manager, "but I am confident 
we’ll make a profit with rock.” Until mid-Januan-, 
there was no reason to doubt his judgment—all of 
Starrs other stations are money-makers, ’’'her. he 
and station manager Larry Miller resigned, 
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because, according to Hisenberg. a nervous front 
office was afraid youth features they brought from 
Kansas City would not work in New York. "I’m 
very disappointed, he told me. "Revenues were 
up. listener and retailer response was favorable. 
But people in the industry called what we were 
doing "college radio"; it was |ust new and dif¬ 
ferent. I didn’t think QIV could make it if it was 
just another rock station." Richard Oppenheimer. 
the executive Starr brought in from New Orleans to 
run the station, would not discuss the nature of the 
differs.ices between the company and and 
hisenberg but insisted they implied no change in 
the economic viability of the progressive rock 
format: "Advertisers like it, and we are staying 
with it." 


w'v-/ hich brings us to the law. For Starr’s 
greatest threat isn’t competition from New York’s 
other rock stations—of which there are at most two 
(if you believe 1 isenberg). or from half a dozen to 
40 "depending on your standard" (if you believe 
Kristin booth (den. a Listeners’ Guild founder and 
its counsel)- but from its coming battle at the 
ICC. Yet nothing written about NCN has done 
more than hint at the legal issues involved. 

I lie ICC position on entertainment format 
changes is clear enough—they arc the business of 
the broadcaster, not Federal regulators. At 
triennial license reviews or when a station is sold, 
the ICC will consider whether a station's 
programming balance meets community needs. 
But the Fit has denied license renewal in¬ 
frequently, usually to broadcasters whose sins are 
so cardinal as to suggest suicidal tendencies. 
Recently, however, the commission has been pulled 
kicking and screaming to the brink of format 
regulation. 

In 19(>8, the Strauss Broadcasting Com¬ 
pany (Strauss being Robert S., the Democratic 
party chairman), attempted to present on WGKA- 
AM and FM, Atlanta's classical stations, "a blend 
of popular favorites, Broadway hits, musical 
standards and light classics." I lie I CC brushed 
aside a citizens group protest because more 
Atlantans preferred the Strauss formal to classical 
music. But the ( ourt of Appeals, which for years 
has needled the IT'C's unresponsive attitude 
toward listener groups, ordered a full hearing. I lie 
comi stressed that there were 20 radio channels in 
the Atlanta area playing pop and rock, but at most 
one besides WGKA that broadcast classical music. 
The I CC' thought it significant that only 1(> per 
cent ol Atlantans questioned by Strauss favored the 
classical format; the court found 10 percent large 
enough an audience to protect from musical 
disfranchisement. Before the commission acted, 
Strauss unloaded the stations to a broadcaster who 
retained classical music on the AM frequency. 
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Since Atlanta, the issue has been joined in 
half a dozen cities. Sometimes the change sought 
has been from rock to pop or from “ail news" to 
country and western, but*the most heated battles 
have involved attempts to drop classical music. 

Last October, for example, the Court of Appeals 
ordered the commission to decide if the classical 
format of Chicago's WLFM served "a specialized 
audience that would feci its loss." The case is still 
pending. As a result of the Atlanta and Chicago 
controversies a return of NCN's format depends on 
three questions: First , did Starr lie to the I CC 
about its intentions when it bought NCN in 1972? 
Second , will disappearance of the format deprive a 
substantial segment of the community of a 
distinctive listener preference or. put another way, 
is the format unique? Finally, is the classical 
format financially viable? 

The Listeners' Guild contends that when 
Starr purchased NCN it already intended to switch 
to more profitable rock programming. Because 

Starr represented otherwise to the commission, the 
guild argues that the transfer was illegal and that 
the FCC should lift Starr's license. Unless a Starr 
version of the Watergate tapes surfaces, however, 
the guild's case on misrepresentation is likely to be 
circumstantial, built on evidence such as one 
former employee's allegation that management 
told him of the switch almost two years ago. and 
another’s charge that Starr merely went through 
the mol ions in trying to sell advertising on WNCN; 
a Marc I 19 4 meeting with disc jockcv Murray the 
K. at which Peter Starr heard the disc jockey’s plan 
for an NCN rock format, and management's 
misleading denials of the impending change. 

The importance of misrepresentation, 
which is stoutly denied by Starr, is not merely that 
corporate executives may once more have been 
caught fibbing. I he FCC is especially sensitive to 
false statements made by broadcasters (far more 
than to plaints that a station is ripping off the 
public with a steady diet of banality and com¬ 
mercials). To process complaints, license renewals 
and transfer applications concerning over 7,400 
radio and television stations, with even an ap¬ 
pearance of competence, staff investigators must 
rely on documents supplied by broadcasters. To 
misrepresent fact on one of these submissions is to 
tear at bureaucracy’s security blanket: its trust in 
paper. It is no accident that in 1971, when the 
commission first denied renewal because of 
violation of the fairness doctrine (which requires 
broadcasters to present both sides of controversial 
questions), it wasn’t so much because of the steady 
diet of right-wing propaganda broadcast over 
Media Pennsylvania's WXUR bv the Rev. Carl 
Mclntire, but because Melnlire had the bad sense 
not to tell the commission that he intended to 
replace entertainment shows with programs later 
characterized by a station employee as "the hate 
clubs of the air.” 
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II Hi. I istciicrs (.iiilit cannot pcisuade the 
( K’liml Sian % .K>|uiMtion of NC’N tainted the 

. ' l|11 hj ‘f •« decide tf the classical 

h.int.,, is v,,I,sttnei.se that it, order to hold on to a 
• " '"Ik license. M..rr has to p| a s Mo/arl or sell 
° s "„,ho skill. NCN loyalists hclieve its ,o.,|. 
AV»v York limes o* iud WQXI< (with 7? p cr CCM , 
of the classii.il audience), is musically inferior, 
awash as it is in pop classics, symphonic chestnuts, 
musicological blather, news on-the hour and 
commercials In any event. QXR dues not 
broadcast ?4 hours a dav and this, plus the out 
pouring of support for NC N from listeners and 
politicians, certainl> m.il# it likely that the I CC 
will find that the N( N classical format wasn’t 
duplicated by any other station 

lint how far will the commission go in 
telling a broadcaster to air one type of program 
nung exclusively’* I he FCC argues that stations 
should make foimat choices because market 
forces, when left alone, pressure broadcasters to fill 
entertainment voids left by their competitors. But 
stations cater to advertiser?, who in turn atm at 


particular groups of listeners—cxclud 
audiences for certain formats if advertisers *ar 
after, say. young adults. No one would contend that 
government could step in to halt The New York 
Times from earning high profits by adopting the 
journalistic approach of the city’s other dailies 
because in the print media the First Amendment 
means that government keeps hands off. Broad 
casters, of course, arc on a different footing. The 
FCC is supposed to protect freedom of expression 
by nuking sure broadcasters present varied ideas 
and cultural expression, not by encouraging 
competition. In ehicago’s W| FM case, seven 
judges of the Court of Appeals lectured the FC C 
that its job wjs to presene formats “that would 
otherwise disappear” when they were economically 
viable and preferred by a significant number of 
listeners.* 

The I CC has refused to accept this larger 
role in format regulation, claiming a reluctance to 
plav “national arbiter of taste” and fearing listener 
demands that it intervene whenever a local station 
expands, contracts or eliminates a piogram about 
which sonic group has strong feelings. But this 
won’t wash New York radio offers a wide range of 
nonclassic.d programming. NCN is hardly likely to 
create the diversity.problems which might arise in a 
smaller market. In the end. then, if the FCC bucks 
the court in the V N case, it will probably be over 
the issue of the classical format s financial viability. 

1 lie 1 istencrs’ Ciuild has filed mountainous 
documentation with the commission, much of it 
disputing that NCN cannot make a profit com 
peting with QXK. and questioning whether Starr 
offered an adequate justification for its claimed 
losses lhe facts will remain in doubt until FCC 
examiners complete an investigation of Starr’s 
business practices But regardless of these findings, 
the FCC will worry that by taking a hard line with a 
station that wants to change format because of 
financial losses, it will reinforce broadcaster 
reluctance to experiment with untried formats out 
of fear of being locked into an unprofitable 
operation. Owners of a marginal "Top Forty” 
station, for example, might decide not to enter the 
classical market because, omc in. there would he 
no escape. 

While such "lock-in” problems arc real, 
thev shouldn't affect the NCN case—where the 
issue is not whether Starr could have made a profit, 
but whether it «.uu do w now On thi:. point, it is 
difficult to disagree with W| M l s Norslrand who 
says that "today NCN is a potential gold mine.” 
having gathered a million dollars worth of 
publicity, extraordinary support and what the guild 
calls “idcntifiahilits and recognition factors' that 
are attractive to advertisers. Starr is going to have a 
difficult time persuading the I CC that the carload 
of pledges good enough to subsidize some other 
station s classical format is insufficient to preserve 
Bach on NC N 

I lie guild therefore, has a strong legal 
position But the FCC's record when listeners 
challenge broadcasters is dreary. NCN is defunct. 
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replaced hv a station cultivating its own audience 
loyalty. Still Starr's license is up for renewal this 
year, and on Feb. 4 the guild petitioned the FCC to 
deny renewal. If the commission decides that the 
guild's challenge involves factual disputes that 
require a hearing, the costs of litigation alone may 
bring back the NCN format, or a reasonable 
facsimile. Once the legal, travel, stenographic, 
printing and witness fees are added up. Starr may 
pay several hundred thousand dollars to defend 
itself even if it wins, and face loss of its license and 
investment if it loses. (Which may explain one 
rumor about the RVR-GAF negotiations in 
February, to wit: that whoever tipped the Timex 
was eagerly trying to prod the negotiators so the 
GAF purchase would go through in time to restore 
Bach to the airwaves and thus moot the Listeners’ 
Guild challenge to Starr.) Whatever the case, the 
guild now enters any hearing in a superior 
bargaining position, because it relics on volunteers, 
contributions and foundation-supported public 
interest lawyers. 

In the past, broadcasters facing an FCC 
hearing have caved in and negotiated a settlement 
with insurgents, and Starr's lawyer, I’eter 
Shuebruk. concedes that "the economics of a 
hearing are murder." But he insists that "there 
can’t be any compromise, so long as the guild 
demands a return to an unprofitable format. 
That’s the one thing we can't do.” 

NCN remains silent, snared in the law’s 
delay. One has to feel sympathy for listeners who 
are cut off from music that was an intense part of 
their private lives, and for the dismissed NCN staff; 
but in return for the promise of profits, Buckley is 
also taking a few lumps. He may have made lus 
million, but he is a person of standards, a leading 
Catholic layman, a man who knows his sarabands. 
Turning to CM V recently. I heard a skit on one of its 
new programs that must have lowered Buckley’s 
nose a bit as he contemplated the consequences of 
balance sheet aesthetics. A father vigorously 
reprimanded his son lor the youth's disregard ol 
religious value. 'I he son, finally cowed by his 
father's verbal assault, apologized profusely; 
whereupon, the father cooled off and changed the 
subject. "By the way, son," he remarked, "you 
sleep with your mother tonight. It’s mv turn with 
your sister." Such arc Mr. Conservative's strange 
bedfellows these days in the world of money and 


bo 


• music. 
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STATE OF NEE YORK ) 

• gc • 

COUIJTY OF IIEw YORK) 

JEuS BROBNAK, be3 nt, duly sworn, deposes and says: 

3 am the Secretary of l.T’CN Listeners' Guild and. have 
mode pi;voml prior affidavits in this race. I reaffirm the 
nr• or affidavits and make this one in response to cert&rin 
•a'i Icj.ntionr contained in Starr's Opposi tion to V/IICU Listeners 1 
Gui ■ <.l petition to Deny cf which I have personal knowledge. 

Together v;ith Kristin Booth Glen and Robert 0. 


.-■n: 


attended a meeting at Richard Clurman's office 


:n 


October SO, \ c /(h. 1 have read Ms. Glen's affidavit as to 

tne occurrences at that meeting and it corresponds with my 
perse : nl recol 1ect: ons. 

Subsequent to the meeting with Mr. Clurman, a C-uild 
Board meeting was called so that the c-ntirc Guild Board could 
be informed of and respond to those proposals made by Clurman. 
At that meeting, v.hic-h occurred on October 31, I was elected 
Secretary but because this did not occur until late in the 
meeti ny, I did not take notes or minutes as hrs subsequently 
been n.y custom. I believe that notes were taken by another 
person present at the meeting, but my attempts to find the 
originals have been unsuccessful. 


(zt-Hi&ir x 
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I do, however, have specific recollection of the 
meet ins and of the dir cue cion about proposed Guild involvement 
in the plan to solicit further pledges so that WRVR could be 
purchased and turned over to Channel 13 to be run. While 
v “ * ^ten, i r. .iliac - and X had thought that some members ol ti. 
x-'om J • rjht be in i avor of such a plan, >11 discuss *.on was 
uii.it; jt.ously opposed to Guild participation. The reas ins f . 
thi s oppositi on v/cro r cvoral. 

. j .1 . t, j t was .nit as a moral ar.d ethical ratter 
t!lU JUl ’ °-' v ''- r ‘ 2 a t: on could not participate actively in d i r: - 
e:v r aichi rmy the listeners of another unique for vat. 

Second, persons present raised the point of how 
surd) an action by the Guild would reflect on ci ti sons ' /-•>’ >ups 
all over the country in their attempts to protest the disappear¬ 
ance of other unique formats. 

Third, people had serious reservations as to whether 
oh-_ oluiii.an plan could actually succeed e ther because of the 
technical difficulties of raisin,-; sufficient capital to pur- 
cnasc- WP.VK, or because of a listeners' protest which almost 
ev - -ryono present wc r e surc wmu Id arise. 

'.‘her was a ■ solute*! y no d' scussi z r the Guild 
instituting such a protect or of soliciting or p.enerat ‘ ny 
one. It seemed obvious, however, that especially c i«en the 
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publ 5c.it; ’.vc had rccei eJ, that scv.e jazz lovers wculcl see a 
si ’ le.r possibil* ty Per preecrvi tip, their favorite for ,tat. 

The discussion ended with a unanimous resolution 
that our counsel Inform Mr. Clurc.n that for all of the re .sons 
di:cussed, the Listeners’ Gu’ld could not actively or officially 
participate in the plan which he had proposed. 

To ".y knowledge there has never been any attempt 
wh -.1 soever to caboteye or otherwise effect any activities 
either of the Cluivan committee .or of anyone else who souyht 
t" re: tore V.KCI.'s. unique format to the air. On the contrary, 
the Ill'll has taken all possible steps and pursued all ideas 
and su, .estious to ace. pl.ich tills end. As far as I am aware, 
tlv. .anizati on 1 s relations with Mr. Clurmxr. iiave been cordial 
and respectful, although it has always be- n clear that our 
u! i '• i .ate (joalc wcrc cl5 f ferent. 




C/J. / 


Jess d rodn,xx 


Lv:oni to before k. this 


b dai¬ 


ly of April, 1375. 


Notary moile 
taisTin scorn oixm 
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iiTATE OF NEW YORK ) 
COUNTY OF NEW YORK j 


ss. : 


DAVID DUBAL, being duly sworn, deposes and cays: 

1 am the former Program Director of WNCN-FM, New 
for -, arid I have made two previous affidavits in this case, 
i reaffirm the contents of those affidavits, and make this 
one in response to Btarr's "Opposition to Guild Petition to 
Deny" which.! have read and with which I am familiar. 

Without, repeating what I have said in previous 
affidavits, i would call attention to particular misstatemen 
of fact which appear in that document and its supporting 
affidavits. For the sake of convenience, those "facts" arid 
tne true circumstances as I know them, will be divided by 
subject matter. 

The Pled c Campaign 

I first knew that the format was changing when 
Ralph Lowcnstein, an announcer, and I overheard remarks to 
that effect by Ed Oberst on August 22. I immediately wrote 
a lector to hr. Buckley inquiring as to the real facts, and 
hr.m to ict to rave the station. A copy of that letter 
is, Attachment A, hereto. I received no reply ai that or any 
other time. 


J" 
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I first heard that there was to be a pledge 
campaign to put the WNCN for,oat on another station not 
from Mr. Buckley, but initially from Paul Wachsmith on 
August 29, and subsequently from Dick Gppenheimer. 

After the first announcement, when volunteers 
began coming to the station, I told Wachsmith that I hoped 
this was not a rip-off and that I wanted to talk to Buckley 
about it, particularly as he hadn’t answered rny letter, or 
returned the telephone call I made to his office. 

That night Wachsmith called me at home and told 
me to come to the station because Buckley was there. Bob 
Adams and Elise Topaz were also present. Buckley told us 
of an "anonymous donor" who was willing to give $100,000.00 
to bViild a transmitter for the "new" station. Buckley then 
wrote out (on the typewriter) his statement requesting pledges, 
made a tape and left. I never saw or spoke to the nan again 
despite my position at the station or aiding his pledge drive. 

When Buckley announced the formation of the 
committee headed by Mr. Clurman, I was surprised and shocked 
that I was not asked to be a member or to attend meetings, 
since I had personally gone on the air, at Buckley's implied 
request, asking for pledges and begging for listener support. 
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Because I put myself and my reputation on the line 
and worked continuously during the pledge drive I could not 
believe that this had happened. I begged '..'achsnith and 
Oppenheimer to put me on the committee, along with Elise 
Topaz and Peter Kaminsky, who had been in charge of the 
volunteers. We believed that without a presence from the 
real workings of the pledge campaign, the Clurman committee 
could in no way be representative of the listeners who had 
responded to our pleas. 

As our requests were totally ignored, I came to 
believe that the entire situation was farcical, particularly 
when I was never contacted by Mr. Clurman or any member of 
his committee. This was particularly biznrrc since he made 
a tape which was repeatedly broadcast arid which indicated 
that the "new station" would both recreate the format and 
the old staff. To my /.nov/ledge fir. Clurman never contacted 
anyone on the staff before or after making that "announcement" 
until a meeting between him and the staff was suggested and 
arranged by the Gu.ild'c counsel, Kristin Booth Glen. 

Other than that meeting, I have not been in contact 
with Mr. Clurman, nor has he contacted any other member of 
the staff, about any 'recreated" WNCII, although the press has 
carried many stories about his alleged plan. 


I 


■v 
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Record Catalor.uir.;, 

Cn March 13, 1974, shortly after he came to thr 
station, Wachsmith tool: away the record cataloguing job from 
Bob Adams, who had been doing it brilliantly and devotedly 
for years. 

I told Wachsmith that he was destroying the very 
blood of the station; that there was no way to adequately 
program the station without an accurate catalogue, and that 
there was no one other than Bob qualified to do the job. 

Wachsmith told me that it was costing far too much, 
as r»ob was being paid $6,50 an hour. I was shocked at th^s 
figure but when I asked Bob about it, he explained that he 
was only receiving $2.25. I then confronted Wachsmith with 
this gross distortion and he hemmed and hawed and said he 
must h?”e miscalculated. 

Taking the cataloguing job from Bob was completely 
disastrous, especially given how perpetually understaffed the 
station was. We were incredibly fortunate to have someone of 
his skill, talent and dedication doing the work, and there was 
simply no one else available. 

Although at one point Wachsmith indicated that my 
assistant, Sara Quagliatera should do the job, I explained 
that she already had far more work than she could handle. In 
fact, she never took over the cataloguing, nor did any other 
"full-time employee" of the station. 
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KcDole's Departure 

Although McDole began knowing nothing about classical 
music or the station he did eventually develop a certain prid- 

n IvNCN. As rumors of an impending format change grew str a. ,er, 
he was fired. 

I was called in by Dick Oppenheimer who specifically 
told me that Starr had "dismissed" McDole and it was general 
knowledge at the station that he had been fired. 


Tom Bird's Departure 

Xt is claimed that Bird was let go because h!s 
expertise lay in programming, thus overlapping mine, and 
making him redundant. This was not the case. 

Bird began at V/iJCN as an account executive--!,e. , o 
salesman—was promoted to another title, and finally t.- stat' n 
manager. He was primarily a salesman and was no more involved 
in programming than any one else at the station except me. 


Programming Changes 

Peter Starr's letter to Buckley dated March 26 
indicates that changes in programming have been attempted 
and failed. This is not the case. 

There were no major programming changes, and scarcely 
any minor ones (with the exception of the syndicated programs 
the station let lapse), unt^l the last two months of the 


i 
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station's existence when the Afternoon Symphony program was 
made ever, broader and deeper in its coverage of tne classical 

repertoire. 

The Copeland Scries 

In describing the efforts he allegedly made to sell 
time on VJNCN, Louis Mahacek includes a "presentation" he 
apparently made to Chock Full'O Nuts about the Peabody award¬ 
winning Aaron Coptland Series which I originated. 

The inclusion of this presentation is somewhat 

puzzling. 

First, one of the salesman, Don Waterbury, and I 
had made an elaborate presentation on this series to Xerox. 

In preparation, I prepared a cassette which was to be used 
in attempting to sell the series. There is no mention made 
of this cassette, and Mahecek, although supposedly a super- 
salesman can hardly be considered to have done his homework 
:n attempting to sell this series without using the tools we 
had developed. 

Second, in describing this as "the most prestigious 
series ever broadcast" one wonders why Starr and its allegedly 
expert salespeople made no attempt "hatsoever to sell any of 
the other 300 special programs which were on hand when those 
programs were of equal quality and interest. And why, with 






A 353 


7. 


their apparently broad resources and vast broadcasting 
experience, did they not seek to syndicate and distribute 
those programs or any portion of them, much in the way the 
Kari Haas programs are sold to many stations—including rion- 
cia, 3 sical ones--ihus substantially increasing the revenue of 
the originating station. 

-he Alexis Wei rsc-nber-, Incident 

In an ear3.ier ai j. idavit X described a 13 —week scrips 
pin chased by the renowned pianist Alexia Weissenberg as illus¬ 
trative of a certain kind of potentially lucrative programming 
which was never tapped by Starr. 

In conjunction with a North American concert tour, 
i .1 . Weiscenters bought 13 weekly hour-long programs in which 
lie appeared, discussing musical topics with guests like 
Leontyne Price, and playing music. The series was called 
something like, "Conversations with Alexis Weissenberg," and 
was intended by him and his manager to provide good exposure 
at a relatively low cost. 

Wince the cost of this entire series was approximate! 
tnat of a quarter page ad in the Sunday Hew York Times, it was 
accmcd exceedingly goca and 2ow-pri,_cu publicity. 

What I attempted to suggest in my previous affidavit 
was that this hind of program and approach could have been 


successfully pursued with many other artists. 


Unfortunately, 
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Starr would not hire a production engineer (who is crucial 
to any station) and so this could not be done. 

In attempting to explain Starr's apparent misreading 
°1 my affidavit, Wachsmith refers to the Wisenberg (sic) 
incident as possibly one in which "a person who thought he had 
some musical talent attempted to buy time..." In fact, Alexis 
Weissenberg is one of the leading pianists in the world today 
(sec collection of press clips, etc.. Attachment B hereto) and 
Y/achsmith's abysmally ignorant characterization graphically 
demonstrates the absolute necessity that salesmen--at least 
of classical music formats--must have knowledge of their 
product before they have any chance of selling it whatsoever. 


The Starr Sales Effort 

Starr claims to have made an enormous sales effort 
to make the station profitable, including replacing personnel 
from the prior management and bringing in special salespeople 
from other parts of their organization. While there was move¬ 
ment, there was no real increase in sales for a number of 
reasons. 


Paul Wachsmith, described in superlatives in Starr's 
affidavits, was hardly a supersalesman or station manager. He 
had no qualifications for the latter position, especially for 
a sophisticated station with a specialized format and audience 
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like WNCII’s. He was seldom at the station, and hardly ever 
there when he was really needed. He had a drinking problem 
and was something of a joke among people at the station, 
./hatever morale there was among staff came from people's 
real love for the music and the station, not from any 
inspiration provided by Wachsmith. 

The sales campaign which involved people from 
stair's main oifice was equally farcical. Each time a new 
person came into New York, (i.e., Mahecek, Birnbaum, Oberst, 
etc.), I had to explain to them what the station was all about 
--often they were gone again before they could possibly under- 
stand—let alone sell--what we were doing there. There 
appeared to be no integration in management at all, making 
a ical sales eiiort impossible and making the already difficult 
working conditions (i.c., understaffing, lack of production 
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A Sviii Croun o .iti'jii 


'? Wor-t 4[ith Sl*o " • ■ York MY 1 :".:j 1> 2V.T 


August 22, 197; 


Mr. Wj 1.1 iam F. Buckley 
'Die Rational Rrview 
150 Fast 35th Street 
New io::k, Mew York 

Dear Me. Buckley: 

It has new become very apparant to all of us at WNCN, in 
s P i{ ' yj of consistent lies to the contrary, that the station will 
soon oo changing format. We are appealing to you, both as ar. 
appreciative listener and as a man of influence, regardless of 
how i,men stock you personally hold in Starr Broadcasting, to 
assist in th< reversal of this barbaric decision. Surely, you 
luust be u'warc that this goes qu.vte beyond the issue of merely 
eset vrng a commercial station. We do not feel that a man of 
your cultural and intellectual posture could passively permit 
the destruction of the kind of cultural institution V.'tCd represents 

We, and our listeners, are angry and frustrated. It is 
absurd to think that a portion of the public, a highly sophisti- 
catee public, in the most densely populated urban area of the 
world, should not have the option of listening to fine, classical 
broadcasting cwonty—jour hours a day. The air waves are still 
cl 1' : L. Yet, there is no reason why .fNCM, with the proper 
hand o; management, could not succeed as a commercial entity. 

Our metropolitan area would not be better served with cr« 
more rock station'. 

This is a serious blow to concepts of freedom which you 
seem to advocate, namely, freedom of choice. We urgently as that 
you give thin matter your thoughtful attention. Vve are at your 
disposal should you be able to discuss this with us. 

sy " y ! 

Most respoetfu-iy y'ours., ? 

/ / ** / / / 


Jamas Buckley 


> - -j,- ~ j / 

f / / / -/ y // ■' / 

/ David Duba'.l, Program Director 

Sarah Quag].iat:i, Music Director 

(Li-h\bct CT 
fliju/yritrJ ft 
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S. HufOk oresents 


Few pianists have generated as much excitement and won such universal and thunderous 
acclaim as Alexis Weissenberg. Each year he circles the globe for appearances in Europe. 
Japan and North America. His regular concerts with the great orchestras of Berlin 
Chicago, Boston, Paris, New York, Philadelphia, Cleveland; his recitals at the major 
festivals and in the music capitals and his extensive list of recordings from Bach to 
Bartok for Angel and RCA have made him one of the few classical superstars of the age. 


Not since Horowitr has there been a virtuoso around who 
can raise an audience's blood pressure to this levcl-until now. that is 
Weissenberg's the one.” 

— High Fidelity Mutical America 


'Alexis Weissenberg plays the piano about as brilliantly 
as anyone now before the public.” 

- Donal Henahan, The New York Time, 


He con play with more refinement than almost anyone else 
the gradations in tone could probably have been measured in fractions 
of Decibels. The rone was beautiful, the articulation precise.” 

-Raymond trie,on, The Now York Time, 


Ang*l RCA Records 

► font photo Pivlro PxHCottifs, 

Crcluiive Management HUROK CONCERTS INC . 370 Avenue of the America, New York NY ,001 
II I m . . W "' Coa ‘ ,: 92 °° Sun.e, B vd le, Angelov Calif 90069 ' 

.. Hu, ° l . .. D ™ T “ Entertainment, . 0 , u b,id,ory of C.neroi Electric 




/£i Llyibd 7" 





-d_J-J »_ 

HUROK CONCERTS 

11/0 Avenue of {he Anpnc.is • Mi* Yo'h N Y 10CIS 

SHEILA PORTER 

O.fccto» o* Publicity 

JOHN GINGRICH 

Publicity Associate 
Telephone 1212) 24i O'jOO 

ALEXJ3 ViTTSSENBraG 
Biography 


HctoA Concerts is a Ouision o! Tomorrow entertainment. Inc. 
a subsidiary of Genera! Electric 


Tine Magazine recently commented on the "Horowitz-1ike technique, poet’s heart 
and vast reserves of power," displayed by internationally famed pianist, Alexis 
V/cissonberg, Born in Sofia, he began his preliminary studies in piano and composi¬ 
tion with Tnntcho Vladigerov, Bulgaria's foremost composer, and continued his musi¬ 
cal education in the United States under tho supervision of the late Olga Samaroff. 
In nddition, the personal advice of Schnabel and, above all of V/anda Landowska, gave 
direction to the artistic roud he chose to follow. 

Despite innumerable concerts given at an early age in his native landi in Turkey 
Palestine, Egypt, as well as an extensive first tour of South Africa, his career was 
really launched in a blaze of critical superlatives after his major debut at Carncgi 
Ball ns soloist with the New York Philharmonic under the direction of George Szell, 
us winner of the 1948 Leventritt International Ai/ard. That same year, the pianist 
made his Philadelphia debut with tho Philadelphia Orchestra and Eugene Ormandy. 

Weissenherg proceeded to tour coast to coast in the United States and through¬ 
out the entire world, performing both in recitals and with orchestras under the 
great conductors. 

Despite the success he enjoyed, V.'cissenberg abandoned the concert stage for a 
number of seasons for what he calls his "second formulativc period," during which 
time he lived in Madrid and Paris, devoting himself to study, practice and redis¬ 
covery. lie ended his retirement in a dramatic fashion with a season-opening ap¬ 
pearance with the Berlin Philharmonic under Herbert von Karajan in 1966. In 
February, 1967 he made a triumphant roturn to the United States in four New York 
Plii llmrmoni c subscription co' erts performing Iiachmaninoff'a Third Piano Concerto. 

(more) 
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V/RISSENBniG-Biofiraphy - Page 2 

His last seven seasons have been even more successful than the pre-sabbatical 
career, with a schedule more crowded than ever. Each season he tours the United 
States, playing with the major orchestras and in many recitals. 

During the 1968-69 season he appeared at the Osaka Festival and other Japanese 
cities and was immediately booked for Expo ’70. He has since devoted part of his 
busy schedule to annual tours of Japan and the Far East. 

The eclectic musical interests and enthusiasms of this artist have made possible 
a wide-ranged repertoire, embracing as it does such diverse works as the Brahms and 
Rachmaninoff Piano Concerti or Bartok. Or, for example, Stravinsky’s "Petrouchka 
Suite for Piano" and Bach’s "Goldberg Variations," which have received the highest 
critical acclaim. V/eissenberg's Chopin or Schumann recitals are viewed as major 
events and his interpretations are placed in the category of the true and great 
Romantic specialists of the day. 

C'cissenbcrg's 197 ; i-75 schedule takes him to such international summer festivals 
as Ravinia, Tanglcwood, Edinburgh and Salzburg and his four-month American tour in¬ 
cludes appearances with the Boston Symphony and the Cleveland Orchestra, both in 
their oim cities and at Carnegie Hall, as well as the Detroit Symphony Orchestra, 
the Pittsburgh Symphony Orchestra and the Minnesota Orchestra. 

He also makes his second film with the Berlin Philharmonic and Herbert von 
Karajan and star 1 * a fonture-]ongth film biogronhy of Sergei Rachmaninoff. 

Over the last six years V/eissenberg has made thirty recordings on the Angel 
and RCA labels, including the complete works for piano and orchestra of Chopin. 

This season he completes his latest project for Angelt the complete Beethoven 
concerti with Herbert von Karajan and the Berlin Philharmonic. 

# 


May, 1974 
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THE NEW YORK TIMES. FRIDAY. DECEMBER 4, WO 


Weissenoerg Performs Prodigies in Piano Recital 


Clarity of Articulation 
Especially Noted 


*tr»« wruffttcna. At rv,. 

H|l 


Bv HARO! D C. SCHONBl HO 

Some of t! • Interesting 
things about Alexis Weiv«-n- 
hrrg's piano rrot.il. in Phil¬ 
harmonic Hall on Wednesday 
evening, were things he did 
not do. F.ver iince the late 
nineteen-forties, when he wen 
the keventritt Competition 
and started to edneertize. 
there has never been an/ 
doubt about this min’s abil¬ 
ity to play the piano. But 
often his ideas about inter* 
prrtation could leave one 
stunned. There was so murli 
pulling-ahiut. so much dis¬ 
tortion of phrase, that one 
felt like screaming. So much 
talent, such a waste! 

• 

There was none of that at 
tho Wednesday concert. Mr. 
Wcis*enherg has grown up. 
His playing not only was ac¬ 
curate, it was downright lit¬ 
eral, with every marking ob¬ 
served, every repeat in every 
piece taken, every tempo 
within orthodox bounds. If 
there. were occasional mbito 
effects or other expressive 
devices, they were discreetly 
applied. Nobody could take 
tho least exception to the 
musicianship of the pianist 

As far as sheer pi&nism is 
concerned, Mr. Wnsienbeig 
is pretty much In a class by 
himself He has Horowitz 
f invert. 

But li'iw ho phvsl There 
Is something a'most spooky 
In seeing I s slight, immobile 
|i{ure perfortnitig such pro- 
dtries. The Ha. h l> mijr*- 
iart.ti, for w'nrh Mr. Wets- 
aenberg purposely adopted a . 
ron-legatca touch, unrolled 


X 


\ 
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Alexis Wcjssenberg 


did have power and dignity, 
and one could only ait and 
marvel as the Imperturbable 
Mr. Welssenberg awept over 
the keyboard, his steel 
wrists refusing to become 
tired Anybody who can play 
the piano with this kind >t 
finish deserves respect Ap¬ 
plications of tolor would 
have been welcome, and 
would have turned this fine 
performance into a great one. 
But better this kind of direct, 
driving, flawless and honest 
playing than some of the 
tricks Mr Weissenherg used 
to feature m an attempt to 
interpret. 

It was In the Chopin B mi¬ 
nor Sonata that Mr. Wrissen- 
herg wii aupremr it also 
was In the slow movement of 


Playing Is Supreme ini 
a Chopin Sonata 

tMi work thit ha brought a I 
degree of poetry and tonal | 
nuance that showed the di¬ 
rection In which he Is bead¬ 
ing Here, for once. Imagina- 
tion was Cfl - led to Mr. 
Wnssenbcrg’s infinite pian- 
Istk resource The last move¬ 
ment was a series of tonal 
bullets that shot through the 
hall and pierced ever,body. 
.Something is happening to 
Mr. Weissenherg. something 
very agreeable, if he contin¬ 
ues to progress in this man¬ 
ner. he will soon be the Joy 
of the public and the despair 
of his colleagues. 


with the Inevitability of fig¬ 
ures streaming from a com¬ 
puter. The clarity of his ar- 
ticulation was amazing, as 
wjs the evenness of his trills. 
Mr. Weissenberga rhythm, 
too. kept the mu-,ic In steady 
motion. This wr.s an objec¬ 
tive. antiromantic kind of 
performance, witn the pianist 
interested in pattern and «e- 
quence mom than expression. 
Of its kind, it was spectacular. 
• 

Not only did Mr. Welssen¬ 
berg take all the repeats In 
the Schumann Symphonic 
Mudts, but also hr played all 
five of the posthumously 
published variations This 
was not an entire kindness 
to the comp isrr The fjr«t 
three of thos>- variations are 
rather weak (though the last 
two ate of extreme beauty), 
and hc*» ’mann hid good res* 
son for rot having turns pub¬ 
lished. Including all five in 
add.iion strings out the work 
« li»tie too Ion? 

The music did not receive 
a very poetic interpretation. 
Rather, this was a perform¬ 
ance of strength. With em¬ 
phasis on finger clarity It 


S. HUROK 


presents 


Alexis 


Weissenoerg 


Exclusive Management 

HUROK CONCERTS. INC . 730 Filth Avc . 
Now York, N Y 10019 
Wo,i Coa- 1 BPSi Surcot Wvd , Loi Angelo, 
Cnl.f . 00046 
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' ms was m 

By SIDNEY FIELDS 

At 19, Alexis Weissenberjf held a few 
of the bif? promising marbles as a concert 
pianist. But he suddenly jjrave them up, 
taking the big gamble that he wouldn't be 
able to return. 

"At 19, no one is fully professional." he ex¬ 
plained before a conceit recently. "I didn’t want 
ih remain a promising young pianist at the age of 
50." 

He won the gamble and is fulfilling all bis 
promise. 

Tonight he will display hi- power and passion 
on the piano at Philharmonic Hall with a liach 
Partita, Schumann's Symphonic Etudes and a 
Chopin Sonata. Next Jan. 4. he'll be the soloist 
with the Philadelphia Onhostra at Philharmonic 
Hall with IIrahm’a 2d Piano Concerto and a week 
or so later w ill he back again at the Hall playing 
Ravel’s Concerto for a Salvation Army benefit. 

"All fat cathedral pieces," said Alexis, slight, 
compact, 41, a sharp mod dresser. He wore a 
turtleneck and a brown suede coat and flared 
slacks to match. 

| baughters Normally Musical 

His home is in Paris, an apartment on the left 
| hank of the Seine opposite the I.ouvre. Personally 
‘ and professionally he is an ubiquitous man. His 
parents are divorced; his father lives in Montreal, 
his mother in Mexico, lie is divorced and his wife 
and two daughters live in Madrid. He's devoted to 
his parents and his children and spends his free 
time with them. 

“My drughters are beautiful and intelligent 
and normally musical." said Alexis “which means 
no tantrums, no nervous tics arid no future de¬ 
lusions of persecution or greatness.” 

He’s a French citizen, hut was born in Sofia, 
Bulgaria, where he was taught hv a well known 
pedagogue named Paneho Wladieeroff (Alexis 
swears that there arc several men named Panchn 
in Bulgaria.) He and his mother survived two 
occupations, German and Russian. 

"What was left by the Germans, the Russians 
took.” he said "We managed to cross the border 
In 1945, but the Germans kept ns in a ramp for 
six months. One night we walked out and got on 
a train to Turkey and then made our way to what 
was then Palestine." 

TIi ey needed rnonev, so he went to see the 
manager of the local Philharmonic, told him he 
wanted to play for him. but was asked to return 
in five years Alexis told the man he needed the 
money now. He was about 15. He plaved for the 
man nnd spent the next three seasons with the 
orchestra. 

“But it was obvious to Loth of us that I still 
had to study,” Alexis said. 

Between seasons he toured In South Africa, 
then came here in 1947 to enroll st Juilliard and 
got a degree. His teacher was Olga Samaroff, 
whom he worshipped. 

"Her real name was I,ucy Hickenlooper," 
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Alexis Weissenberg—Power on the piano. 

Alexis recalled "She was one of the early wives 
of Leopold Stokes, better known as Stokowski. 
When they were munied he told her. honey chile, 
you can’t lie in music as Lucy Hickenlooper. So she 
became Olga Samaroff." 

She illged him into the big competitions. The 
first prize he went after was the Naumberg. Two 
minutes after he began playing for the judges he 
was dismissed. Rut he won the plum of them all, 
the I.eventritt award and then took the Philadel¬ 
phia Youth competition. He wasn’t quite 19 It 
gave him tl e golden chance to plav with the N'.Y 
Philharmonic and the Philadelphia orcheatra and 
to tour the country as a major attraction with 
major orchestras. 

Studied for 10 More Years 

"But T still felt too young for all this." he said 
“I cut the roneerts to less than 10 a year nnd 
chose only those that prepared me for mv career 
The next 10 years were spent almost entirely in 
studying." 

His retm n had to he timed perfectly. It could 
not he fabricated And the right moment had to 
have the right conductor because the conductor is 
the most krnwledgeahle one musirallv and best 
equipped to sense find understand the musician 
The conductor for Alexis was Herbert von 
Karajan of the Berlin Philharmonic and the way 
they met was pure chance. 

Y r on Karajan was looking for a cameraman to 
film a performance of the Tehaikovsky Piano 
Concerto and went after an assistant to Ingemnr 
Bergman, a man named Falk As a sample of 
Falk’s work von Karajan watched a film of 
StruvnisKv’s. Petrouctika. tie was so impressed, 
he hired both Falk and the soloist. The soloist 
was Alexis. 

“We made the Tchnlkovskv film together and 
we opened trie 1958 season in Berlin with the same 
concerto." said Alexis "He brought me to New 
York with him the following February.” 

Alexis hasn't stopped since. 


( 
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Statr of New York ) 

: ss. : 

County of New York ) 


ARNOLD LABATON, 


being duly sworn, deposes and says: 


I am Director of New York City’s M 
casting System, which operates WNYC-FM. 
to provide a summary of my actions and di 
the disposition of WNCM’s classical music 


unicipal Broad- 
I have been asked 
scussions regarding, 
record library. 


On August 28, 197^ I learned from an article in 

the New. York Times (Attachment A hereto) that station 

WNCN-FM would be changing its format on October 5th. The 
article reported that Mr. William F. Buckley, Chairman of 
Starr Broadcasting, the owners of WNCH, had stated that 
he would recommend turning over WNCN’a record collection 
to a non-commercial station "committed to the classical 
formula." Richard Pyatt, the program manager of WNYC-AK, 
called Mr. Peter Starr to express WNYC’s interest in 
receiving the record library and Mr. Starr suggested we 
meet with him and Mr. William Buckley to discuss this 
matter on September 5th. In a letter to Mr. Starr dated 
August 80, 1'j /A (Attachment B hereto) I confirmed our 
j.iit/Creat in the record library and euiifirmeu that we 
would attend the September 5th meeting. 


tItHl&iT l 
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The meeting took place on September 5, 197^, and 
Mr. Pyatt and I attended on behalf of WNYC. Mr. Starr 
and Mr. Buckley represented WNCN and representatives of 
WBAI and WFUV were also present. 

At the meeting Mr. Euckley set forth a number of 
conditions being sought in return for the WNCN record 
library and some financial compensation. The conditions 
included a 2^-hour classical music format and the 
employment of several members of the WNCN staff for two 
years. I believe I said to Messrs. Starr and Buckley that 
my Initial reaction was that it would be inappropriate 
for WNiC-which is a municipally operated station, to 
broadcast only classical music, that we were interested 
in obtaining the WNCN record library and would in 
the near °uture make a counter proposal to Starr Broad¬ 
casting . 

At the meeting the representatives of both WBAI 
and WFUV also stated that they did not think they would 
be able to meet all of the conditions which Mr. Buckley 
had announced, but that they too would think about it 
and make counter proposals to expand their classical 
music programming if awarded the WNCN library. 

On September 11 I read in an article in the Times 
(Attachment C hereto) that Mr. Buckley had designated a 
committee to determine which station would receive 
the WNCN record library and the pledges which 
Mr. Buckley's campaign had generated. Mr. Richard Clurman 

2 





became the chairman of that committee. Some time later, Mr. 
Clurman called me and I believe 1 told him that we had 
decided we could not adopt a 2A-hour classical music format 
but that wc Intended to make a proposal for consideration by 
his committee and Mr. Buckley. 

On September 25, 197^ Matt Biberfeld, WNYC-FM 
Procram Manager and I met with Mr. Clurman, Mr. Buckley 
arid others and made a proposal. The proposal was confirmed 
in writing on September 30, 197* (Attachment D hereto) 
and speaks for Itself. 

Subsequent to the submission of the written proposal 
1 had one or more brief telephone conve cations with 
Mr. Clurman, but ther< were r.o further discussions, t ro- 
piu 1: or counter-prop oral :• of any substance. 

(i. January 1 7;.e i.' e w York T imes carried an 

article (Attachment E hereto) to the effect that the Municipal 
broadcasting Syster might !e forced hy austerity measures to 
curtail WHYC-: M's. classical music broadcast ing between midnight 
and (■ a.r . , as well as certain other services. A few days 
later, 1 received a telephone call from Kristin Booth Glen, 
counsel for WflC!.' listeners' Guild. She expressed concern 
ovir the possltlc loss of car all-night classical music 
program arid offered w!.a - • ver tel; the Listeners' lulld 
could give to avoid tii.it loss. Fortunately, It ha:; not 
been necessary for us ^ curtail our broadcasting schedule 
In this way. / , 



Arnold bar, at or. 


Sworn to before me this 

day of April, 1975 

. * ' ' •/ / 

1 ; r> ’ <■ L ■ 

'• Notary 1’ubTl c'" v 
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THE NEW YORK TIMES,WEDNESDAY, 

WtICH WILL DROP 
CLASSICAL MUSIC, 


Station. Losing Money, to 
Switch to Popular Tunes * 


By ALLEN IILCIIFS 
! WNCN, which has attracted| 
•an intensely loyal audience mj 
,th« metropolitan area with itsi 
classical music programs since 1 
19j7. will become a popular*! 
music station on Oct 5 
ITe impendin’ cnar -e of 
format was repotted xrstrrday 
afternoon by William'I I\ck- 
hy Jr. chairman of the Starr 
Broadcasting Group. wn.« 1 ra* 
owned WNCN s.nce May. i9"3 
Mr. B-ckley said that d.r.n 
the lau IS months WNCVs 
income had not been suit era 
to pay expenses 
Calling the decision to ci * je 
VJSCKi formal a i -.t- 
ment both profes:c-il and 
personal,** Mr Buck.?.' «a ,- i 
base no intention wr.tr.er of 
listening to u ever under tne 
new forma: *' 

Mr. Buckley said he wou*d 
recommend that Surr Broau- 
cawmg arrange to turn ever 
UNCN's SI 53,000 \t or of 
recordings to a raj.o -»ia on 
"commuted to the cla • 4. 
formula.” preferably a rc-.-m- 
mernal station mat “could fur¬ 
nish music without a commer¬ 
cial interruption ** 

Lon- a Favorite 
Founded in 1*57 bv The Con¬ 
cert Net wont. WNCN Ms Jon- 
been a favorite of gc*od-rr.us>c 
hstcnrrs Us programs, v . 
for the last seven years na\e 
been prepatvd under u • c rec- 
tio.n of Duv.d Du mi. ; v.e e\-« 
plcrrf Lhe tiav. cal repertory m 
t de,o and haw , 

hear-lorg cortemp.nry *r cs 
[with composers v>cn a^ Vir; 
Thornton and Aaron Co?:«rJ as 
iMtt^ 

In 1SKS4. WNCN was pur¬ 
chased by L. W. Free, h a n 
made a part of his Nat o aJ. 
Science Network I oilo - s 
death a lew years ago. V* NCN 
ond the National Sc.cn.*n Set-i 

4 . 

Patidrna ft a..: ) were » . d 
The Starr Dro.idra.fmg 
Group, which bought WNCN. 
Owns 15 radio anj i ev.sion 
stations across the country its 
(headquarters are in New Or¬ 
leans and Peter H S«arr n 
pre«ident of the company ti»t 
we c\. allfw ; • Mi Starr 
med that any ihangc of f -n at 
was forthcon 1 n- he a. aOowI- 
edged (hat the company was 
planning to ihvge «!* rjll let - 
ter* of WNCN t.» WQiv if i * 
Federal Connum.cations Com- 
mission approved. i 


With the demise of WNCN 

as a rUwical nm«ie station, 
the nr.-cipai r cal a u 
'stitiaas hi \rw York wiit c* 
WQXR. WhLV. WNYC-I M and 
■ WKCBTM. 

In h«s statement announem* 
•the change of format. Mr 
Buckley noted thit Stirr BroaJ 
•casting had puij S2-r<i:ii«n fer 
fthe station and that Ms \ rz s 
'now Mand. WNCN is rot e-r¬ 
ear n in- the interest cost on 
[the capital invested 
f "As chairman of the b ard 
|and a minority stockholder I 
cannot dictaie the format cf a 
New York City ratio sta m 
for r>y personal convenience 
Mr Buckley said 
*The decision rf management 
is. for me. | dttappfl 
both professional ana pe-sona* . 
I had hoped, along with 
other directors that the as- 
steal format coa'd sustain the 
station and justify the invest* 
mer.t," he said 

^Magnificent Music' 
"Besides this I ha e for rrr. 
'years been a hstcrer cf WNCN. 

• v.Jiicn has played the r.osti 
magnificent mus e ever w-ftten 
In fact, it is tne oniy stat on 
I regularly listen :u I would 
rke to be in a portion to die- 
jtate to a station its program 
;ing schedule for my exciu »• e 
benefit, but that js not tne v-ay 
thrgs are. I have no intention 
whatever of listen i- to it ever 
under the new lonrat. * 
i Bcgardmg his proposed rec-» 
ommendation ter t e dispou-l 
lion of WNCN s vast record 
coilection. Mr Buckley «j d. 
"I would especu tv rc:orrme-n 
(that we lock favorably o- an 
application frem a nonconv -r 
Cial station, of which there are 
several in New York C<tv. 
which could furnish nui».c with¬ 
out commerc al nterrupt.or " 
Mr Buckley si d trat the 
new WNCN format would in¬ 
volve 'popular n’us.c. of some 
sort or otrrr '' It is assumed 
bv present WNCN staff mem¬ 
bers, most of whom stand to 
lo*e rhetr jobs th.it r K e ‘ popu¬ 
lar mu w h** fork 
As of >etterc , ay afiem*nn. 
fie WNCN staff hid si :i r.ot 
been told by management i ai 
the format change \s,.s to t «»e 
place, but on Monday. Larry 
Miller, program director of 
KL'OL. a Starr owned progres¬ 
sive rock station m Kan as 
City, visurd the WNCN vtu- 
dirw and officrs at 2 West 4j;h 
Street. Pre»em staff members 
expect him to be named pro¬ 
gram director for the new for¬ 
mat. 
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Starr Broadcasting Group 
3/15 Williams Baulevo.rd 

tenner, LA 700G2 • • 

Dear Hr. Starr: ’ 

Diehard Pyatt has informed r.e of his conversation with you 
yesterday. We arc cjrsatlv leek''re a -o —. r..*-- *- c f 

^ u ,.f nd ,;' r : ?ucklcy on September! ^‘di^cuss the“poLibility 
of the ..unicipal Bioar.caszir.g System's acquiring V.v.ClI' s 
classical music record collection. 

Although Vi?CM is one of our mein ccm.setitors in prov , ’di"c 
clnssioa], music programming and v;e arc sympathetic to the 
station s financial plrgr.t, we deeply regrit its ceaarture 

c } : ' c r lc : 1 ~ u<:ic -ormat. However, the Me-./ York ccmmur.it 
Ju. fortunate in navrr.g other radio stations which provide 
classical music programs. 

KNYC-KH is a 50X17 non-commercial radio station transmitting 
?-4 hours per cay from the Empire State Building. It provides 
:V / oz semg received well throughout: 

the l,cw -o,..; ...a ^rcpolitan market. Because of our cnoebi.litv 
of reaching all listeners in this area with a good signal, the 
otcirr Brocacastrr.g Group would be providing a notable public 
service wort it to donate to the Municipal Breadcasting System 
ime collection 01 clnsmctil rr.usic l’Gcorciir.cs. 

•% ** ““• 3 

Sdr^ 0en ^ r °" dcaEtin " cl -=- ic ^l rtusic for over forty-five 
‘•"SV 111 con ‘- lni:s to CIO -o in the future. The addition 
of your library to our own would greatly expand our range 
. programs an- would be a real boon to classical music 
devotees in this area. 


• • 

. . * * • 

• 
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August 30, 1974 
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We look forward to discus 
on September 5th. 


ing this 


further at our iP.eeti.ng 


Cordially yours, 



Arnold Labaton 
Director 
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THE NEW YORK TIKES, 




Will Pick Station to Receive! 

Classical Disks and Cash i 


fly MICHAEL T. KALTMAN 
l William F. Buckley Jr., the i 
columnist, has designated a 
committee of prominent citi*j 
zcos to determine which of! 
tlirec radio stations might re¬ 
ceive the records, the "torna: 
and some $500,000 in ple-'-ei 
WNCN UtC d tG rsdio station 

The station is ownrd by thei 
Starr Broadcast:.-.- Group, on 
|v.hich Mr. Buckicy is chairman. | 
[Starr's management has an-; 
jounced that the station will 
( scuttle its 2 -i-hotir-a-day c,as-i 
steal music format Oct. 5 and! 
iCo to an all-pop schedule. 

I But Mr. Buckley, as a listen-! 
;cr of the station, says its r.-.u-i 
.sical oficrin-s are very im-l 
port ant to the c.ty. So. while{ 
riot taking issue with mansgc-| 
ment's decision, winch he sa:J‘ 
jwas based on "payin- the 1 
[bank," Mr. Bucklev has* been* 
trying to have WNCN’s pro-/ 
graining absorbed bv a non-' 
commercial station. ’ ; 

To induce one of the stations I 
considered — WBAI. WNYC 
anu WBAI. — to take on tj-<*; 
programing, Mr. Bwck'cy has 
appealed to WNCN listeners tp| 
contribe pledges of \ early bo- 
nations. So tar S-tllh.OOO has' 
been promised. In addition, *;-.i 
Buckicy said that tie Men nl 
foundation had promised S105-I 
000 in cash. He sa d that he I 
did not know who had set up I 
the foundation. 

As envisioned bv Mr. Buck-1 
ley. the money and pledges! 
would go to the siaiion that 1 
takes over the format and 1 

;V)[T, CS t0 , ' r( T ) tnt current! 
WNCN staff lor the next two, 
years. 


WEDNESDAY,SEPTEMBER 11, 


! tach of the stations has said | 
that there are problems in-! 
solved m any switch of the 
format. Mr. Buckicy said how -1 

f 'f r * t ^' at ri0,ic arc msurmount- 1 
able. 

In appealing to the citizen’s, 
jroup, .Mr. Buckicy said he hadj 
proposed to give it “full author¬ 
ity to dispose o' assets.” 

Of the nine designated. Leon- 
a-d Bernstein, the conductor, 
and Harold C. Schonber- mu¬ 
sic critic of TTe New York 
limes, said they could not 
serve. Six agreed to serve.l 
■They are Richard Clurman, 
[president of Urn City Center; 
iSchuyler G. Chapin, general,' 
imanager of the Metropolitan 1 
jOpera; Dr. Frank Stanton, fer-j 
,mer vice chairman CBS I.-.c.u 
Da-.id . 1 . Oppenheim. dean of 1 
j !, ew ^’ or k University; Dixon! 

*1 aimer, a lawyer representing! 
|t.ie anonymous principals be- 
jiiind the Merlin Foundation ' 
:aed Thcodce C. Soren.cn, ;:.e 
1 lawyer. The ninth designee. I 
Ca.los Moslev. president of t~e 
;New York Philharmonic, is ml 
Japan with the orchestra and ; 

: has not r-snor.ded. ; 

1 Irving Lew,*, a director of 
1 .the American Federation nf[ 
.(Television and Radio Art. us [ 
sa:d he could not forsee , 
wav in which WNCN would 
waive its obligations 10 the s;a- 
jtions for full-time announcers, 
.who receive a bis? weekly sal-| 
[ary of S272.T5. He va-d he aid! 

i5?«i* hmk th,u ubai ^ 

|wk,v. nonunion stations 
ivvnuld lake on die staff. 

Mr. Buckley said h» had not 
given thought to the union 
problem He agreed that the 
station would obtain a tax 
write-off for ,1 legitimate gut 
I but he said Ins cole mofiv« | 
'was to "preserve n.usic. which) 
is 'e y important to the New 
lorl; community." 
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September 30, 1.07); 


tir. Ri chard Clurnan 


Time 
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Gl • • * To th . • : '..afit 1 be coii/d r-offer mu; t ha 

5 cc-R i;:;,;at or that :.n\ vow 1 ah* the vori.lnr cut of accept • 
>'-hlc 2 :.. ' i.:itvstivc srrs :rr..-t:;. 

/. •• v:c have state d r.c ;vicus]y, ve truly rc.-ret ’.ttCM’e. format 

*v• •' 1- '• 1 s of rveh ah ijr, ortr.r.t cutlet for clas-stml 
music ih this cl tv. 


u-T.l ha.*. for :-.any yu.urs r iven a con:-* id rsble portion of its 

1 ' ■ ‘ .>ul: - n t o . ,t :n of la; leal ■ i c . 

o'-'a ] '-lit- ac; ■" II I' , anni-ori;- at- 1 y fourteen hours per (l-yj ape 
o.voted to classical r.uric. fhonld there m c severe cui’ta.ll- 
1 - J1 t in the r.poanu of clussicsl isusle available on F.4 radio in 
till:. !:i.vj*i<c-t, \. ' vruO4 an.lust our schedule to provide what re¬ 
d-re rs wc respoi .:J. b].;, cun. 

WO., !. ft proper...; to turn over to a station •;) t!i rl leh It com Id 
1 1 i9U irj>\ f .«y .a r • v.tc / ' -■ ■ • ■ ■ • :.t, its record coll cti 1 .. 

: • fr< t tiorliu J oundnt5on, ;r»l ,11 : 1 ■ 

.vn-,. 5 : a Vi u- ’’ .wo '*. T « r ?tnv.*», ‘ •' me * • < '-■rt . ts tt»>n i.'cW 
' to ; rr ■ o ! music rr d .?* . t?t la t • or four dost p- 

nated i.'iiO.i staff me:.hers for two years. In addition, a station 
nccootj nr- the V’.ICIi proposal would have its • v :-rforr.anco reviewed 
after a period of two years to ascertain whether it had l.xt its 
pror.isc of pc-rformarce. 
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WhYC-Fm proposes to expand* its schedule of classical music Dro- 
pranminy to approxii.at.oly seventeen hours per day: weekdays 
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Mary of the hours specified above as we 11 as the rcnainir.r, hours 
will bo riven to the presentation of live concerto - as we’ve 


dor; 


* n 


•he past and will continue in the future. 
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each; and maybe one or noro talk 


dbcrc* re no rally to the sc’ r.dule laid out 
are compelled to add that wo will not hesitate to pro- 
cheduled proprannAnpc at cur 1 discretion. The 


icvontecMi hours per day bein''; scheduled for classic al music, 

Hcf-ardl r.r V.’-iC.’’’n personnel, we would require the receipt of funds 
fV.’.Xw in advance sufficient to fully compensate then: over the 
tv.’o yea - period, includin' salary plus frinr.o benefits. City 
l’ef'.ulatlor.s would appear to preclude their heir..’ compensated from 
city monies. 


Y/o arc advi»o* that the proposed condition of subsequent review 
would be found un.'ctn pi-able by t .e City of i.'cw Yorl:. In order 
for the city to a<rec to any transfer of money and personnel the 
offer r.ust bo in the form of an unconditional gift. 

Should this counter-pronosnl be .acceptable to Starr froadenstinr, 
would bo pleased to attempt to complete the necessary arrur.re-* 
meats to hrinr it to fruition. If you have any questions, please 
do not hesitate to contact no. 


Thank you for all your efforts. 


Sincerely your3. 


Arnold habnton 
Director 
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Municipal Stations Fear Cutback in Staffs and Fare 


j The city's Muncipal Broad- 
'Casting Sjstem said yesterday 
|that austerity measures m.ght 
|forte it to curtail broadcasts 
Ion WNYC-fM radio between 
sni'dright and f> AM. and to 
«cut back service on th" orl'»r 
.titv-owred stations. \V\YC- 
:TV/Channel 31. and WNYC- 
AM radio. 

\ WNYC-FM devotes most of 
,its 2-S-hour programme tr. 
classical music. .Since tiie dm 
misc of classical-music >tat,on 
.WNCN last tear, it is one oi' 
the few remaining raai„ out 
;lots for classical fjre m the 
• metropolitan area. 

Arnold Labaton. director ot 
(Communications service for :h« 
(Municipal Broadcasting System. 

; ,said the main problem was a 
1 lack of manpower at the three 

’(City stations. 

’j Since last July the broad¬ 
casting sy>tem has Inst about 
130 .staff members because of 
<a hitin» freeze, the removal 
|of pro; isional cmplovcs and 
(the elimination of a Model 
Cities Program that had pro¬ 
vided the system with 13 mi¬ 
nority member employes, Mr. 
I.abaton said. 

He added tint he had re¬ 
ceived no official word, but 
that newspaper accounts made 
him think that f lavor Be •.me 
would announce further per¬ 
sonnel cutbacks tomorrow that 
Will include the city's broad¬ 
casting system 

Many of the 133 employes 
now working for M B S. are 
performing more than one job. 
Mr. Labaton said, and with 


regular vacation periods com¬ 
ing t,p. there will be a problem 
maintrinmg adenuate service. 

Depending upon tne o.vtint 
of any further staff reductions, 
the broadca -ting svsien .s < -v 
.or-..dcr:rg eliminating I •.,• 
:adui b-o.idcgits of classical 
uiL ic concerts, a service that 
it-.s already been reduced since 
July. 

Personnel cutbacks have also 
ms 11 ted in a < mudment o 
1*1 »»' to develop tf.'SSICSl |;>u- 
; ;c program-, on W\YC-i M for 

■" former listeners cf WNCN. 

: i*.e s.rd. 

O'her options open to the 
sv stem are th.e eiimi>’at<on oj 
me Master/, ork Eulictin," a 
b..monthly program gu.de.’ re¬ 
duction or ti e number ol local- 
: producea shows, and the 
urt.rilment of live coverage of 
local public events and nrar- 
mgs 

There would prohsblv he no' 
r '•vr.gs m i ne number of boon 
t‘..t WNYC-aM is on the mr 
' ' c “ . tl-i'i station normally 
eros ;ts broadcast day at It) 
P ‘1 . Mr. Laoalon said. How- 
■ ver he said the station ni ght 
not he ?.h‘c to produce as mam- 
public attairs and information 
shows in the future and anv 
curtailment of this fare would 
mean a heavier reliance on re¬ 
corded music shows. 

My. Labaton said that on 
•' •'hf -TV such shows as "Citv- 
scop.e ' and "Citv Connection." 
programs geared to New York 
C.tv, might he eliminated if 
manpower is drastically re- 

Y ul Oil. 

'he city stations will con¬ 
tinue to carrv programs from 
the Public Broadcasting ser¬ 
vice and from NationarPublic 
Radio. 


ATTACK ME NT !'• 


Mr I.abaton said that if the 
WNYC-FM broadcast div is, 
T"'dc any shorter, the <tat;oni 
might he in jeopardy of losing 
'unds front the Corporation lor. 
■V.hlu Broadcasting, which re-! 
uuires stations receiving funds 
0 broadcast a minimum num¬ 
ber of hours ever.' d.iv. 

The Municipal Broadcast '• 
System also maintains a Civ il l 
Defense r ad:o hookup, a radio! 
ami television transmitter, and i 
mtbhc address systems for the 1 
Citv Council, tim Board of Ks- 
’ mate, the courts and for pub¬ 
lic events The last service mav 
-Iso have to be reduced. I 
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State of New York ) 

: ss. : 

County of New York ) 

LAWRENCE J MAROTTA, being duly sworn, deposes and 

says: 

I was the Program Director of WFUV-FM, New York, 
from May 1974 to January 1975. WFUV is an educational 
station operated by Fordham University. 

In September 1974, WFUV was one of the stations 
which responded to Mr. William F. Buckley's appeal for a 
noncommercial station to take over WNCN's classical music 
format. I played a substantial role in formulating WFUV's 
response and am fully familiar with WFUV's dealings in 
September and October 1974 with Mr. Buckley and with the 
"Save WNCN" committee headed by Mr. Richard Clurman. 

WFUV's position from the outset was that both techni¬ 
cal problems (relating to studio and antenna facilities) and 
commitments to its existing audience made it impossible to 
convert to 24-hour classical music broadcasting on the terms 
proposed by Mr. Buckley, but that WFUV would be prepared to 
expand its classical music broadcasting significantly. This 
position was communicated to Mr. Buckley on September 5, 1974, 
both by letter from James C. Finlay, S.J., Fordham's Presi- 
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dent, and orally by Joseph Camerasano, Executive Vice- 
President of Fordham, at a meeting with Mr. Buckley and 
representatives of two other stations. An article report¬ 
ing the WFUV proposal and the September 5th meeting which 
appeared in The New York Times on September 6, 1974 is at¬ 
tached as Annex A hereto. 


WFUV's inability to accept certain of the condi¬ 
tions laid down by Mr. Buckley was confirmed in a subse¬ 
quent letter from President Finlay to Mr. Buckley. 

Later in September, WFUV prepared a written proposal, 
setting forth in detail how it would expand its classical 
music programming if awarded the WNCN record library. A 
copy of the proposal is attached as Annex B hereto. The 
proposal contemplated having Starr Broadcasting (or a founda¬ 
tion or other entity organized by Starr) produce the addi¬ 
tional programs which WFUV would broadcast, so that WFUV 
would neither bear the financial burden of employing the 
WNCN staff, nor receive the benefit of the ,pledges which 
Mr. Buckley’s campaign had generated. The proposal also 

J 

for example, the vastly different type of classical pro¬ 
gramming found on WQXR, which features mainly short selec- 


f) M i 

made clear that WFUV ’ s commitment to expand its' 

music programming meant utilizing the WNCN format, and not 
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tions and "top 40 classical" works. 

On September 25, 1974 a copy of the WFUV proposal 
was hand-delivered to Mr. Buckley, together v/ith a letter 
from President Finlay, asking that Mr. Buckley bring the 
proposal to the attention of the committee, which by that 
time Mr. Buckley had appointed and which had chosen Mr. 
Clurman as its chairman. A copy of President Finlay’s 
letter is attached as Annex C hereto. 

Six days later, I made the WFUV proposal available 
to Les Brown of The New York Times and to several other re¬ 
porters, and the next day, October 2, 1974, the Times car¬ 
ried a story, a copy of which is attached as Annex D hereto. 
I had assumed that our proposal was by that time under ac¬ 
tive consideration by the Clurman committee, and I was, 
therefore, quite surprised to learn from the Times article 
that Mr. Clurman was unaware of the WFUV proposal. Mr. 
Clurman called me that morning and, at his request, I had 
a copy of the proposal hand-delivered to him that day. A 
copy of my letter to Mr. Clurman, dated October 2, 1974, 
is attached as Annex E hereto. 

Two days later, on October 4, 1974, I learned from 
an artic] in the Times that Mr. Clurman's committee was 
still considering" our proposal, but that the committee 
was not then making any recommendation to Starr, pending 
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exploration of other possible "solutions." A copy of this 
article is attached as Annex F hereto. It was later that 
day that the Court of Appeals temporarily stayed WNCN's 
format change. Throughout the duration of the stay, WFUV 
heard nothing from either Mr. Buckley or Mr. Clurman and, 
once the Court ended the stay, Mr. Clurman stated that in 
light of the Court's order his committee would make no 
further recommendations until WNCN's fate was decided. 

The Times reported Mr. Clurman's remarks on October 26, 

1974, and a copy of that article is attached as Annex G 
hereto. 


Throughout the period of September and October 1974, 
when these events were taking place, I and others on the 
staff of WFUV felt that neither Mr. Buckley and Starr, nor 
Mr. Clurman and his committee were making a serious effort 
to encourage proposals or to follow up on those which had 
already been made. They seemed all too satisfied to state 
that the proposals they had received were insufficient, 
without really taking any steps to seek,or to negotiate 
for, improvements in them. 

Fc-i example, neither Mr. Buckley nor Mr. Clurman 
ever explored with WFUV whether and how the proposal we 
had made could have been improved from their point of view, 
nor whether WFUV and one or more other stations might have 
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jointly been able substantially to satisfy Mr. Buckley's 


conditions. 


It must have been apparent to Mr. Buckley and Mr. 
Clurman very early on that it would not be possible to find 
a single station which was prepared to meet all of Mr. 
Buckley's conditions. Nevertheless, they continued to in¬ 
sist on those conditions, and this caused me to have serious 
doubts as to the sincerity of their efforts to preserve 
the WNCN format. My doubts were underscored by the shock¬ 
ing failure of Mr. Buckley to transmit the WFUV proposal to 
the Clurman committee, while going ahead with plans to 
remove the WNCN format from the air in a matter of days. 

WFUV made a substantial proposal, consistent with 
its long history of service to the New York listening 
audience, and I regret that it was seemingly never regarded 
seriously by Mr. Buckley and the committee he appointed. 




0 


Lawrence J. /Marotta 


Sworn to before me this 
2nd day of April, 1975 


\\:V I 

Notary Public 
HELEN KRIEG 

Not.irv Public. States of New York 
No 41 UWA • Ouecns County 
tiled In New York C.ountv 
Term Expires March 30. 1377 
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WN °'i Static 

By Af.tFv iimii c ----- 


By AI.I.K.V Ht.'CHIiS 
The Starr Broadcasting Group 
made public yestcrtl.iv a p'an 
under which the classir'al-music 
programing <>f u, radio station 
V/.NCN-FM could be continued 
on another station. 

Under its plan. .Stir,- would 
turn over the V.'V V record 
collection plus $ 100.000 a year 
in pleJj-s of public support 
and an immediate rasii p r . 
m-r.t of SIOO.C/'O irc.n t!„. 

Jin foundation to .ir.y loctl 
noncommercial Mut.on tlut 
aji-ccd to adopt a iM-houi-a- 
day classical.music format a id 
to employ the WNCN classr ;a |. 
music staff for two years 
The offer was made at a 
luncheon mrct.r.g attended bv 
WUliam F. Bucklcv j r ,-d 
IBctcr Starr of Starr'Broadcast- 
in,- and representatives ..f ,n- 
tions WNYC. V. HAI and WFL'V 
Mr. Buckley i.i chairman of 
Surr, and Mr. Starr is presi¬ 
dent of the New Orleans-based 
company. 

Although spokfMiu n for th- 
thice stations to whom the ot 
jfer was made indicated late 
[yesterday afternon that fuil ac¬ 
ceptance of Starr's terms would 
bo impossible, rath station re- 
tains a continuum mtrrcM. in 
the offer, and civ.m:er-pr'.po.-.<t!s 
:are being considered. 

Starr Broadcasting, which 
[bought WNCN in May. I 97 J. 
disclosed last week through 
Mr. Buckley that it would 
change the station's ..iassical- 
ni'Jsic format to otie devoted to 
pop music beginning Oct. 5. 
|Mr. Bucklev s.i.d that the sta¬ 
tion was losing money with 
the classical format. Ot her sta-i 
tions have been successful fi¬ 
nancially broadcasting rock 
music, which allows more fre¬ 
quent irderuptions for com¬ 
mercials. 

Mr. Burkley said WNCN’s im-! 
pending change of foimat wasi 
j"a disrppomtment both pr-fes-j 
isionai and personal" and that! 

|he h ad no intention whatever ot 1 
listening to the station under 
the new format. After mention¬ 
ing the station's linam t.il prob¬ 
lems. he said. "As chairman of 
the hoaul and a mini.i it v st i. k- 
holder I cannot dictate the for¬ 
mat of a New Voii :ty radio 
station fur my per-on.il con-, i 
venicntc." 


J I New* that the 17-year-old 
'classical-music station would 

,o‘- tilling. d amused strong 
ipuhlic reaction, which, within 
a week, has be. n rhaercl-d ;n- 
ito a vigorous "$«•,» WNCN" 
c.-mpaign As of late v'c-., cr . 
! :v ; aii.rnoMi, the campaign 
i’d hrou gn: about 13.000 

• V i' r * 10 and pledge-; 

o. future annual support of an-t 
p: ..ornately S 2 .iO.ClH) f nr a 
noncommercial version of the 
station. 

: It was this response and tre' 

ifOTd ! \i‘ a| . t: '- P»«teci 

1 I J Mr Bucklcv to cs-|- 
mate tn.it Saco.Oot) in annual, 

• ^es would be forthcomin ’ 

^.' 1r . r if ® roa, fcas"nj estimate's 
, ‘ ,c 11 w f u! ‘l cost SjjO.OCO to 
lo^rate WNCN as a noncorn 
nicrcia| Matior?. 

Offer Not restricted 

Although representatives of 
‘ v tmee stations conferr’d 
,. ;tn • ,,r Buckley and Mr 
° f “ <rr l yesterday, it was under- 
Stood that the Offer was no, 
r Mficrcd to thrni, ar.d Mr 

W 5 ' 1:d • 1 f ler "■? lunch 
X ‘, ,,c cxpf ' clf,d other static , 

O snow interest now that the 

Sosei.‘ hC Pr0p0Sa ' had b "'\ 

Arnold ^ I al,.non. director of 

ca on- s'* f Murir,n »l Bro-ld- 
wvvr wh ' : »« operate, 

-V NY 5a o ' 7,vi WNYC-I M ex- 
prc«-sfd hvelr interest , n '" th , 

cu.uy of the WNCN record 
vOi.oction ar,-l its ■nef-x" but 
s-i.c: "I don't quite think i: an. 
propriate to mal-e V.'WC ' a 
\ S-hour classical-nm c s'at'.on 
Among other ibm-s. w.- woo'd 
I’.ne to eliminate o'h»r oil- 
im-'l programs, mclud.n- The, 
'-V'oker. Word 1 a ... .„ ts 

programs. Ibcsunublv we! 
v,!l - m.v;e a decision within 
ltwo weeks." 

’ s,::c r 'Wr-rw, program- 

•"* ;^".'dulc allows for about! 

1 * r.ours a u .v of classical 
nui«ic. there would sn f-n A 
cv.Mderahlc net lots of C lv- 
si.il nmsic on radio in this 

1 •* : '. lc ncccptcd tnc, 

( »”Cr in its entirely. 

New Terms bought 

rdv.ird Goodman. president I f, 
0 '■ ' 1 Tn-’ I oiT.d.itioh, thel 
[u: i --Iv ,,r W,..\| | f ,irt Mr j 

■u . • and M, Starr th.n !• 

2 V1 V1 «»t meet their cui-l i, 
ditions. I 


d ter^-l'hoVo Cnft,,n ' 1n MM la- 

? «« A 

■ 

y * n IT Sep,. 20 m Ilnu-tDr.! 

... * /e ar ° -'''bstahtnlly 

•f- Good' pro; ’ r>v ‘now." 
woodman sa d "n ,r .i-. . 

ye had begun -o’ re e -an'nc 
,our program po.be / -houtt'^o 
i ( r.ionths before the \» \v m ... I 

:i 

i: 

’•iy station, did not attend ",',. 
1 -inchcr.n yesterda-. Lut he wis 
• 3rn.ii.ir with th« f'»r rr< r / 

,vitc president of Fordbam. 

Proposal by V.'l tv 

! '' Ve havp l'»o many |jsj«ner 
commitment, to "o 

l' Vr - Marotta sam of tl -L. 

• uuirements set fo.-f, y, Sf , r( . 
-roadcasting. 'We have, hv.v- 
i v er, aireacv .sent a pnnosai to 
Mr. Bucklcv und-r wh-ch we 
(Wou.d expand our c'assicil- 
,music programing mr.s:dera 1 ' , v 

lte" w »= “*W 

V. FL'V''s daily hroad.-jsts run 

from -1:30 P,*.J . n | 

somewhat longer hours on 

W r^ Cn ? S ' lVr -'l-Toua ind. 
cated that the m.-. n n , xo , d 

‘""end i, s broadcast hours f 
■is proposal to WNCN w ere ac¬ 
cepted. 

I,. W j, uv is . ,h( ' one 'ration of 
■be three that would hive -o 
, vrengthen ns s-tmi quihfvi 
! . 1 Sroadc«’«^i:n^*s o:;cr l 

UuckIcv slid, how ever that 
ir* V0uW "• ,i n " 3 com pi l- 

|cated milter to resolve 

One condition of , i. ? 0 ff, r 
mule vesterdav ws? j>, ,• ,i.»i 
gat of the record col Jet nl 
••ould he provisional tor twoi 
' J,< - At fnd of that pen-1 
n 1 . .1 committee r.f t mre vouldl 
("it in. inc oper.itii.il oi tnc. 

,/ e ' ' ,a lmn and. if it v u , found 
e acceptable, the gut would I 

|;: v T"f Pa klev m-j 

d ‘ltd that he w..u!U he a 

I regular hMrner of the new 
It Iinsh al-ntUMc outlet vivm» 
propose to he ,,,-0 (lf tJ ,e' 
committee of thice " 

Apart fioni WNTN in.I 
'VNYC-KM. the other Nmv v'S 
stations with major rl.issi ,|. 
music program comm IIm enis 
Ki) lVKC» f ,M. WQ.vi, *V5 

--— 1 
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WFUV PROrCSAL 

WFUV has an effective radiated power cf 5C.C00 
WAHS, and a service area which includes substantial parts of 
three states. As a ncn-cormercial, educational station with these 
facilities, we recognize cur responsibility to centime and 
expane: our diligent ef'erts to serve the ccrraixity. 

When the rimers first becan, v.e appreciated the 
fact that the loss cf WKCfi would create a terrible void ir. irany 
New Yorkers' daily lives. With this in mind, we beear make 
plans to expand and enr-'ch cur classical music service. 

Cf course, this is in addition to cur long- 
estatlished tradition cf fine classical prcgrarr..irg presented 
by Fordham University Radio since 1947. As an educaticnal 
opereticr, we also recognize cur responsibility to produce a 
diverse program. service to the ccrmunity, Including numerous 
piescntut.crs of piblic affairs, news, infornaticr, ir.stricticr 

and ccrrunty £ifairs, along with special features serving the 
clccrly and the handicapped. 

With the less of WNCN, our primary concern is 
that the listerers find a new home for the fire mus 4 c they love, 

and that wc will provide this without abandoning cur program 
service. 


WTUV is alrc iy presentirg an impressive scf .oule 
cf fine classical music ir.cludirc: 

T he Classical Magazine (Mer.day-Friday, e p.m. to f p.n.) 
The Evening Concert (Monday- Thurscay, 6 p.m. to ? p.m.; 

Friday, C p.m. to F. p.m.) 

ANNEX B 





- 2 - 


A 379 


The Operaphile (Friday, 8 p.rn. to 9 p.m.) 

A Box at the Opera (Sunday, 6 p.m. tc 9 n.m.) 

The DeKcven Concert (Friday, 9 p.m. to 10 p.m.) 

Music frcrr. the Bronx Museum of the Arts (Sunday, 3:30 p.m. 

to 5 p.m.) 


operation 

additional 


We are in the process cf cor.vcrtir.c to a corr.tc 
by November. V;ith this ir. mine, we propose the 'ollofcinc 
ptcgrar.irMrg tc cur clsssica 1 music schedule: 

Music through the Mcht (Monday-Friday, 1 :C5 a.rr. to 6 a.ir.) 
Listening with V'atscr (Saturday-Sur.cay, 1 :C5 a.m. to 8 a.rr.) 
Morning Concert (Mcnday-Fciday, 6 a.m. tc 9 a.m.) 

Afternoon Concert (Monday-Friday, 2 p.m. to 4 p.m.) 


This service can only be presented if the following 
agreements can be made: 

- 1. The proposed programs are tc be produced 
and presented in a manner consonant with the established practices 
heretofore :r. effect at I'hCN. however, the ultimate responsibility 
for all program material remains with WFUY. 

2. KNCN will assure the responsibility cf 
Incorporater.g their record collection and catalogue J nto 
kTUV's record ccliecticr. and catalogue at rc expense tc KFUV. 

3. Neither WFl'V nor Fcrdham University can or will 
icccpt cry f:rancial responsibility for the employment of 
Starr Broadcasting persenne 1 connected wU: the terms cf 
this proposal. 
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It sh Id tc noted that neither WFUV ncr Forrfharr, 
University expects any part cf the Perlin Foundation Grant, cr 
any additionally realized funds from pledges rade tc WNCf!. 


We feel that the proposed new programs, *n addition 
to the f re classical music already presented cr. WFUV, vcu'id 
provide an outstanding strv'ce tc the classical lister.lr.e 
public. The coir.tinat.icn cf these program schedules would 
result ir. a cl as si cal music blcck f rcm 2 p.n. tc 9 p.m. 
weekdays. This would ircluc.e a mid-afternoon concert, plus 
classical music in the afternoon drive time and in the evening. 

In addition we would present classical irisic during overnight hour 
end morning drive time. 

We believe that Starr - Broadcast're is as concerned 
with servicing the public as is WFUV. 

In view of the foregoing, we believe + hrt FID’ 
is the station ir.ost capable of best service the classical music 
audience in New York. 


A 3fll 


September 25, 1974 


/I 


Mr. William F. Duckley, Jr. 
Editor 

Nati o nal Review 

ISO East 35th Street 

New York, New York 10016 



listener 


rorninq. 
saga Oi • «NCN as an interested 


do T - Ny /y i5 ^ ll ‘ tter to Y0 U outlined what V-To\' could no* 
" ° n rff ln,7 . a P«Hi *wch l vould ,=>■ that 
“ e 'f\! Qntion of committee. ,t detail* 

hVk" < ’° to «P»"» nusie 

trCaJcrastaha li\t:h<^Hetr^>ritan area. 



Setno'\ 0 f this we can do without assistance from St; 
r.g. \ /ith the resources that \7ilCU has at its disrc 
lerent the proposal in all its details. 


arr 
srosal. 


hest wishes, I remain 


Sincerely, 


James C. Finlay, S.J. 


Tr. Matthews 
Mr. Marotta J 
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Ford ham Station Makes a Bid to 

—. -- — — - _________ 

Inherit WNCN’s Concert Albums 


Pv ITS BROWN’ v 

| As dozens o( musicians, citv ’ 
.officials, artists and cultural 
leaders marched yesterday 
morning in a demonstration to r 
head of! the impending d- rinse s 
of classical-music programing 
at WNCN-FM. a noncommercial ] 
FM station, WFUV. opmated h;’ 
Fordlie.r.i University, made a hid i 
to inherit the station’s library ' 
of some 1C,000 concert music 1 
albums. 1 

. In a formal propor.-.l to the 1 
Starr Broadcasting Comn.iny, 
which owns WNCN. the 1 ord- 
ham stntion has otlered to in-, 
'crease substantially its elassi- 
jial-music programing a 1 to 
'expand its broadcast s 'nedule 
to a 24-hour operation? It cur- 
jrentlv hrordcasts nine nours a 
.day, beginning at T50 P M. 

! Barrio,•; intervening action by 
■the Federal Comiruniraiions 
iCommission or th» coitits. in 
Ircsponse to various petition" 
; that have been 1: led, Starr 
iBroadcastinc plans to concert, 


WNCN to a rock-music station 
with new vail letters of WQ1V 
on Oct. 5. WNCN has hern 
binadcastoig concert music 24 
hours a day, as a commercial 
station, for 17 years. 

In ns proposal, WFUV noted 
that neither it nor Tore!hem 
"cxp-'-cts any part" cf the 
pledged fund; from the public, 
v.hitii had been soitcacd by 
the Starr management to in¬ 
duce ?. noncommercial station 
to accept the WNCN format 
whom, Nor would the Forohani 
station rcccpt "any financial 
re-.ponvbuuy“ for the employ¬ 
ment of WNCN announcers and 
other staff personnel. 

Will,am F. Buckley Jr., the 
columnist and publisher who is 
also chairman of Starr Broad¬ 
casting. had suggested initially 
that WNCN personnel accom- 
, pa.ov the rccoid library and the 
i pledges to a new station :n the 
; interest of preserving the sta- 
• tion's present sound. 

WFUV sa d it would program 


rlassical music from 2 I'M. to| 
fi P.M. on weekdays and also 
through the night, beginmngl 
at 105 AM. In addition, it 
would schedule a morning con¬ 
cert on weekdays and a sub¬ 
stantial music block on week¬ 
ends. 

However, the WFUV proposal 
said it would he necessary for 
the station, as an educational 
operation, to retain niucn of its 
1 present nonmusic service, in¬ 
cluding its public affairs and 
community affairs programing 
and its special features serving 
I t.ie eldeiiy and the hnadtean a:d. 

Informal Talks With W.Vi'C 
, Richard M. Clurman, chair- 
‘ man of City Center and the 
designated chairman of a com- 
/mittcc of prominent c.nzrns 
loat was formed to consider; 

„ proposals for the WNCN as 
p sets, said yesterday he had not 
seen the WFUV proposal but, 
expected that it would be in- 
n trcduced at Uie committee's: 

.' meeting today. 

Mr. Clurman said there had' 
also been informal talks with 
WNVC-FM, :hp municipal sta 
lion, and WRVR, a commercial, 
station owned bv the Rive-sidci 
Church, on possible proposals 
for the WNCN music catalogue, 
but he added that they have; 
only been exploratory. 

‘‘My own view, speaking just! 
as a member of the committee, i 
is that I haven't yet seen anv-| 
thing that comes dose to wnaU 
we nope to accomplish," Mr.j 
Clurman said. 

He said that, in any cased 
he would recommend to the j 
committee that it t?*e no ac¬ 
tion while thrre is "a hearing' 
of weight" going on at i .e; 
F.C.C. or in the courts, if there| 
should be one. 

Yesterday's rallv outside tec! 
WNCN headquai its at 2 West, 
45th Street was organized bV| 
the WNCN I-isieners Gu: d. or<^ 

of the pcotio* that has pen- 
tinned the F.C.C to stay the 
change of format at the sta¬ 
tion. It lasted 00 minutes. 

Patrice Mtinscl, Cliff Robert- 
Ison. Joanne Simon and Marya 
iManncs were among those in 
j t he picket line, along w.th 
Councilmen Henry Stern and 
Cartrr Burden. 

I The New York KamuirttmiM- 
Ikcr Quartet and nuisui.in> limn 
the Metropolitan Open ouucs- 


Ira. the Florida Symphony or- 
c'-c'-tra and the American Sym¬ 
phony Orchestia played classi¬ 
cal music duung, the demonstra¬ 
tion. 

Pickets, who carried plac¬ 
ards containing such slogans as 
“Beethoven Is Alive and Well 
and Using in Nesv York." ap¬ 
pealed to passers-by to write to 
the F.C C. asking that the sta- 
t oii retain us classical pro¬ 
graming. 


f 
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October 2nd, 1974 


Hr. Richard M. Clurman 
Suite l n 59 
Time-Life Ruildinq 
New York, New York 10020 

Hear Mr. Clurman: 


Please find enclosed a conv of URJV's nronosal which 
the Presi'Sdnf.tof Fordharn Hinversitv sent to '’ill 1am r . Rucklev, Or. earlv 
last week. 

’•!e are honinq that the committee finds the terms of 
this oroDOSal accentable and that it recommends to Starr Rroddcastinq that 
we be Remitted to use the musical assets of WNCN to serve the listeners 
of fine music in New York. 

Thank vou verv much for vour tine and consideration. 

I am anxiously awaitir.q word from vou in the near futute. 


Slncerelv, 

Lawrence d. Marotta 
Prooram Director 
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2 G roups Ask Cour t to Stay V/NCN Format Change' 


By LLS BROWN Company to stay its intend, d 

Lawyers for the citizens tonvcris.on of format, schod- 
grojps protesting the change t0 C'>.e place at midnight 
of format of WXCN-F.M from 0,1 behalf of the two ptn- 
clawical music to rock went I 1 ; 0 ™”!.- * 5 * v/NC> J 

Immediately to court yesterday rX for Conllvrt'icut. 
wr.en the f ederal C.o:t,muntra- vers fil'd a r^miest m ti- t r.r- 
ttor.s Commiv-..on detuned to rl States Court of Anr-als for 
otcer tho Starr Erojdcastinj th.e L),strict of Columbia for a 


stay of the format chance and only of the ralMeltcrs chance 
or a review o, other denials "One of us will he gomp to 
.o the groups by the F C.C a Supreme Court j.idre l0 *' r 
S. irr Broadcasting vMcrdav •. lon or 

fil-d a cro's-appeal in the same ™' v !1 • sa,t * Kri.stisa G.’en, 
court for permission to charge ‘" c listeners Guild lawyer, in 
y•“ ceil letters of the station a telephone interview ycstcr-j 
.ro.n V/NCN to V.'O'V whcti it day afternoon. 

ario.us rock prog.v’-.ieg. The I "It is not over yet, and we' 
Curr.i,.issioii had ore' re-i « s. • a • ‘ " u ‘* c 

_ J a su -' .are going to pursue the casei 

-to the utmost The F.C.C 
hasn't acted an the p'titior.s 1 
to revoke the WNCN license 
or gotten to the merits of the 
case, such as whether Starr 
Broadcasting acted in pood 
faith or whether it has been 
manipulative and obstruction¬ 
ist in this whole mattm" 

_ She called the agency's de¬ 
cision "a boilerplate denial" 
and "only the first procedural 
skirmish." 


The commission, in its state-i 
ment to tiie two petitioning 
groups, explained that it was 
prohibited by the Federal Com¬ 
munications Act from either 
censoring broadcast matter or 
attempting to direct broadcast¬ 
ers in the selection of spccnic 
programing. 

The agency upheld the prir.- 
:ripJe, which it described rs 
"well-established.’* that the pri¬ 
mary responsioility fo- de:»r- 
mining a station's program for- 
ma; rests with the licensee of 
the station. 

In a separate action, the 
F.C.C. s stall had also denied a 
Fairness Doctrine complaint 
against Starr Broadcasting that 
had been filed by the Listeners) 
Guild. fhc complaint cl?arrr?d 
tiut Starr officials us. d the air¬ 
ways to promote pledges for a 
proposed transfer of . c^rireit 
format to a nn«iconiT.err:a| sta¬ 
tion but refused to grant air 
lime to those who rfialh-ngcd 
the propriety and feasibility of 
the plan. 


Proposals for Library 

The Court of Appeals has 
been asked to review the com¬ 
plaint and the decision of the 
Commission staff that it did rot 
consult:*.' a Violation of the 
Fairness Doctrine. 

Meanwhile, the elght-mem- 
er Advisory Committee o.ni 
jWXCN's Musical Asset', head- 
led by Richard M. Clurman. 
'chairman cf the Citv Center,! 
'has received proposals for thei 
WNCN classical-record library I 
|from the RM stations of Co-1 
lumbia l/nivcisity and Fordliain 
j University. 

Mr. Clurman said th.e com-' 
‘mince, which met Wednesday,| 
Jwe.s still considering both p - o-| 
iposals. although it found them I 
jto fall somewhat shott of the! 
’objective. The committee hopssj 
jto find a way to preserve a*«, 
in’tici: of the WNCN sound as 
[possible. elsewhere on th.e 
(radio dial, and the two ptes- 
jent i -opevi!> would represent 
I a substantial loss of music 
[hours, ho sa d 

"The commit lee has agreed 
that it would be unwise to 
make anv recommendation 
now until we’ve explored 
whether there are better solu¬ 
tions,'* Mr. Clurman said. 


( 
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Court Demos Jo id to Stay V/NCN Format Change 


I By SMAWN G. KF.NNTDY 
h 1 t# n#« ro.*< 1 !•>»• 

| WASHINGTON', Oct 2. r »~The 
|United States Court of Appeals 
I today denied s motion to si.*v 
station WN'CNs |>Iann**'i (on- 
veision from r classical to * 
rock format. 

However, the court ordered 
the Stair Broadcasting Com- 
party, owner of ttie New Yo'k 
station, to take no irr*. Cim. 
action before the l>rici, l < rmi 
i munimions ( nmimsMon rerut- 
I ers 1 final decision in the mat* 
iter. 

I According to e statement re¬ 
leased by the court, the motion 
for the stay, .sought by ihe 
WN'CN I isteners' Guild, was 
denied because the court felt 
that planting it would "convti- 
lute judicial intervention at a 
time when deliberations ,.f the 
agency are far from complete." 

The f'.C.C. must now de¬ 
termine whether the radio sta¬ 
tion may permanently change 
its format. 

This month the court ordered 
a temporary stav in the case 
while it decided the motion. 
.Outing this time WN'CN was 
1 prohibited from changing the 
foinial. Ihe Nation had orig¬ 


inally planned in make the 
switch to pop music Uct. Y 

The I.isteners’ Guild had 
asked for Ihe stav after tr.e 
S.C.C denied its petition to 
maintain the station's classical 
music format. I.ewers for the 
group have said thru the I C'C 
is respnns.hle for protecting pie 
mt»i»M of minonpes—m tirs 
oast t la sical-music hst*n-.-rs— 
.chen (onncfring cnanges 1:1 
format. 

Until the T.C.C. nrles on th» 
case, v, NC'N must ketn its clas¬ 
sical music record lihiar., al¬ 
though ;t may change its format 
immediately. 

P chard Clur r r?n. chair¬ 
man of the eight-memher Ad¬ 
visory Cr-mnntiec on WN'CN's 
Musical As*ets, "aid after the 
rouri s ruling that his group 
■word make no further recom¬ 
mendations until the stations 
fate was decided, one wav or 
the other 

"We ueic organized to make 
recommendation* on w'nai to 
<lo with the station's classical 
library." he said "If we 1 * 

up vviin alternatives now, we 
would he violating the court's 
°ider against firm plans for me 
1 word iihrarv." 


Allan J Fisenherg. vice pre" 
dent of WN'CN, said that al¬ 
though the station was plea-ed 
with the court’s decision to 
deny the uav, it will not switch 
to popular music now. 

"We will continue to broad¬ 
cast classical music for an ;n 
definite period, and we none 
that some other station will 


pick up the serv ice," Mr. Kisen- 
herg said. 

Another groun of WN'CN lis¬ 
teners. tne Save WNCN Com¬ 
mit'”. is r.ot involved in tr.e 
legal name hut is trvir.g ;o Cod 
another outlet for the WNCN 
classical music library. 

lawyers for the I.i-teners' 
Guild (ould not he reached for 
comment on the coutt s action. 


ANNEX G 
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STATE 07 MEW YORK ) 
COUNTY CM NEW YORK) 


KRISTiN BOOTH GLEN, being duly sworn, deposes and 


says: 

I am a founder of the WNCN Listeners 1 Guild and 
its counsel. I have made several previous affidavits, which 
I here reaffirm, and make this one in response to certain 
alienations in Starr's Opposition to Guild Petition to Deny 
as to which I have personal knowledge. 


So-Called "Sabotage" of the Advisory Committee 

Starr charges that the Guild "sabotaged'' the efforts 
of the "Advisory Committee" to restore classical music to the 
New York airwaves. Nothing could be further from the truth. 

At the time the Clurman committee was named, and 
w r. Clurnan elected Chairman, I called him to ascertain how 
our interests might overlap and whether there might be ways 
in which we could aid each other. While the Guild has always 
felt that the Buckley pledge campaign was a diversionary tactic, 
doomed by its own terms to failure, we had no reason to doubt 
Mr. Clurman's personal good faith. 

At his invitation, on October 23, I met with him 
and several other people in his office. He explained that 
their primary focus then was on a plan whereby further pledges 


£.KHi&ir o 
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would be sought to raise approximately a million dollars, 
as part of the purchase price of WRVR, now owned by the 
Riverside Church. The "new” station would then be turned 
over to the educational television station (WNET, Channel 13 ) 
to be run as a commercial, not-for-profit entity. Representa¬ 
tives of the Church, Channel 13, and a foundation interested 
in buying cultural advertising were present. 

I expressed the opinion that because WRVR also had 
a unique format—i .e., 24-hour jazz—it was entirely likely 
that a protest similar to the one mounted by classical music 
lovers would be mounted to halt such a format change-arid that 
prccedurally such a challenge would be somewhat clearer than 
the Guild's because it would arise in the traditional context 
of a license transfer application. 

Since Channel 13 was in the picture, I suggested 
another alternative which might be possible because of their 
status. New York City actually has two Fil Channels, WNYC 
and i/NYS, the latter licensed to the Board of Education. At 
that time I believed that HYE was used f a r less than is the 

case, and suggested that the City and the Board of Education 
might be approached. 

I also pointed out that a Newark station, V7I1BI 
l,aS 3n the process of having Its licence reveled, and that 
there might be a possibility- with , — _ 
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course, of buying that station without disenfranchising the 
listeners of a unique format. 

After much further discussion, Mr. Clurman indicated 
that he would look into these possibilities, and I left the 
meet:ng. 

Subsequently, on October 30, I was invited by 
Mr. Clurman to attend another meeting at his office, this 
time including Messrs. Buckley, Peter Starr and their counsel. 

I agreed to attend accompanied by Robert J. Shack, President 
of the Guild, and Jess Brodnax, its Secretary (then Vice 
Pres:dent). 

The purpose of that meeting was apparently to 
reaffirm the Channel 13-RVR plan (representatives of both 
organizations and a foundation were also present) and to 
ask the Guild to’borne aboard" and join in that effort. We 
again pointed out the unique format problem, complicated 
(in terms of change) by the fact that the jazz format was 
one of particular cultural importance and appeal to the black 
community who could be expected to protest so significant a 
loss. 

At no time d^d I or any o*her of the Guild 

state that we or the Guild would organize such a protest; we 
simply indicated (as 1 still believe is true) that particularly 
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with the publicity around the Guild's struggle, the Court of 
Appeals stay, etc., a legal protest was much more likely than 
in a city where no prior challenge nad occurred, and where 
listeners were not aware of their rights. 

There was some discussion of how serious that protest 
might be, with Mr. Buckley noting that we had "only held Starr 
up for 30 days." We then stated that it was our personal view 
that the Guild ought not become involved in disenfranchising 
the audience of another unique format, but that we would convey 
the request for our participation to the Board of the Listeners' 
Guild, and convey the Board's response to Mr. Clurman. 

I then made two proposals to Messrs. Buckley and 
Starr, based on their representations that the only reason 
they were changing the format was because it war losing money. 

During the course of the discussion, Mr. Buckley 
had indicated that a "Mr. X," the head of a large corporation 
was interested in buying WNCN in order to preserve the format. 
The Guild was also aware of another potential purchaser who was 
similarly committed to the format. I suggested that Starr sell 
the station to one or another of these prospective buyers at a 
price which, if approved by the Commission, would reflect th^ir 
cost and reimburse them for their losses. This suggestion was 
immediately rejected. 
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I also proposed that Starr retain WNCN, that the 
Guild would seek, to obtain advertising through offers a*ade 
to it, the Guild would also undertake to make up any deficit 
the station might suffer either with the pledges in Buckley's 
possession or through benefits, appeals, etc. I indicated 
that we would consider guaranteeing a 10',5 profit on Starr's 
investment as part of our fund-raising committment. (At that 
time I did not know that Starr had no equity whatsoever in the 
station.) The Guild knew that this technique had been success¬ 
fully used to continue the classical format on other marginal 
stations, such as WONO in Syracuse. 

Even though WKCW's losses were given as the only 
reason compelling the format change, and although 10# profit 
is a not unreasonable figure, this offer was even more 
vehemently rejected. Peter Starr stated that "When Starr 
buys a station it expects to make a 1C00# profit on it." 

We expressed the opinion that this "expectation," 
if true, made it almost Impossible to believe that Starr had 
intended to retain the classical format, since there was no 
conceivable way WNCN could "turnaround" to a 1000# profit on 
a two-million dollar purchase pric <i . but there was no respon c e 
to this. 

We left the meeting with only the proposal, that we 




join iii a takeover of WRVR to present to our Board. 






t 
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Several days later the Listeners' Guild Board vet 
and bob, Jess and I presented a report of what had occurred 
and wnat was proposed. After vigorous discussion, but little 
real debate on substance, it was determined that because of 
our legal and moral position of support for unioue formats, 
and our status as a listeners’ group, we could not actively 
aid Jn^fepriving WRVR'b listeners of their unique format, but 
that we would also take no active part in any protest they 
might organize—eince our "madate," as we saw it (and as our 
constitution expressed) was to maintain or return the classical 
format or. WNCN by all available legal means. 

I communicated this position to Mr. Clurman by phone 
shortly after the format was changed. To my knowledge there 
v/erc no further attempts to enlist Guild aid in the RVR project, 
nor (until the GAP story broke in the Times) was I aware that 
the RVR negotiations were still active. 

At several later dales, as members of the Guild had 
suggestions o. available frequencies or other possibilities for 
the re-creation of the WNCN format, I communicated those sugges¬ 
tions directly to Mr. Clurman, or, in at least one case, had 
the member cal] Clurman himself. Obviously, nr.ne of this w a « 
part of any plan to ''sabotage" the Committee's operations or 
goals; its failure to re-create the format cannot by the wildest 
stretch of imagination be laid at the Guild's, door. 



.»-* •* 
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After reviewing Starr's Opposition, with its numerous 
charges of Guild '’sabotage,’' and after receiving a letter from 
Mr. Euckley (Attachment A, hereto) denying the Guild access to 
the pledge lists, but again charging "sabotage," I determined 
to lay the matter to rest, once and for all. 

I called Mr. Clur...an and explained what charges had 
been made, and asked him if he believed that the Guild had ever 
engaged in activity which could in any way be described as 
"sabotage." ..'hen he answered that this had not been his 
experience, I asked him if he would confirm this in writing. 

He suggested I write him formally, which I did (Attachment B, 
hereto) and he, in turn, replied (Attachment C, hereto). As 
the Chairman of the Committee has now disavowed these unfounded 
charges, it is hoped that the matter will not be raised again. 

Guild Efforts Re Format 

It has now been claimed on numerous occasions that 
the Guild is simply engaged in a "vendetta" against Starr, and 
is really unconcerned with restoration of the classical format. 

This is flatly untrue. 

As possibilities for a return of the format in other, 
legal ways occurred, the Guild vigorously pursued them. For 
example, when we learned that WNJR's license was being revoked, 
we thought it might be possible to obtain interim operating 

I 




i 
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authority from the Commission to program the classical format 
until a new licensee was chosen. While we Knew WNJR was not 
a classical station, nor was it likely to become one, the New 
Jersey legislature and many New Jersey officials and citizens 
had already expressed dismay at the less of WNCN's unique format, 
and we Celt it might be appropriate on an interim basis while 
the Commission also considered our petitions. 

Calls v/ere made to various New Jersey officials to 
determine whether there would be any support for an application 
by the Guild. Washington counsel also made informal inquiries 
of the Commission as to the feasibility of such an application. 
When it was determined that interim operating authority would 
probably not be granted for two years, the Guild regretfully 
abandoned this possibility. 

When the Guild became aware that WNBC-FM had switched 
to an automated format ana was no longer providing any particular 
service to the community, we considered various ways in which 
this might help the WNCN situation. We thought either that 
..’I.I3C might be willing to take on the classical format, or, for 
various reasons including their affirmative action programs, 
that they r<ght be willing to switch to jazz, thus relieving 
the ''unique format" problem with WRIT.. 

The latter, of course, could only be done with that 
station's knowledge and approval and, ac- rdingly. Guild members. 


i 







9. 
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Connecticut and ’Washington counsel and I met with a representa¬ 
tive of the Church to discuss this possibility. Unfortunately, 
neither "plan" with'regard to NEC was successful. 

As other possibilities or suggestions arose, they 
were considered by the Guild, acted upon if tha,t v/as deemed 
appropriate, and often passed on to Mr. Clurman. 

I 1 Problem of V/IIYC 

Etarr asks hypothetically why the Guild, if concerned 
about classical music, didn't do somethin,;, when V.'NYC's all-night 
classical program was reported in jeopardy. The simple answer 
is that we did. 

Immediately after the article appeared in the Times, 

I spoke with several members of the Guild Board (there was no 
scheduled Board meeting around that time) who authorized me to 
maie inquiry and to determine what, if anything, the Guild could 
do. One proposal was for the Guild to obtain contributions and 
foundation support and to program the 12-6 time slot (or, 
hopefully, a longer one) on a non-comnerc:i al basis. 

I called City CounciIperson Henry Etern, who is also 
a lawyer, to determine whether under UKYC's Charter, this would 
be legally feasible. I was particularly interested in the 


Council's position since they had passed a unanimous resolution 
decrying the loss of the NCII format as a unique cultural resource. 
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Mr. Stern felt that our proposal might be possible 
but suggested I call Ms. Lee Graham (phonetic) the head of 
the i'r.ieiido of ‘WNYC." I spoke with Ms. Graham, who explained 
that our proposal was not consistent with her organization's 
aims, but told me to call Arnold Labaton, WNYC 1 s station 


manager 


I then spoke with Mr. Labaton and suggested the 


possibility of the Guild taking over the "While the City Sleeps" 
program if WNYC lost its funding; he felt this would be in¬ 
appropriate but also stated it was premature, since no final 
decision had been made. We had some further discussion about 
Ouher ways in which the Guild might be of aid and ended with 

the agreement that we would stay in touch, particularly as the 

/ 

WNYC situation became more clearly defined. 


‘ Other Guild Efforts 

Starr ignores another, and well publicized effort 
by the Guild to increase the amount of classical music program¬ 
ming available. 'With the cooperation of WBAI-FM and its staff, 
the Guild offers a weekly program of classical music and informa¬ 
tion about its activities on that station. The program is 
entitled "Guilding the Listener," is heard from 4-6 P. M. on 
Thursday afternoons, and is carried in the program listings of 
most newspapers in the metropolitan area. 


1 
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The Guild has also initiated discussion v;ith the 
management of VJQXR as to whether modifications of their pro¬ 
gramming or simulcast operation might, during the pendency of 
this action, better serve the public interest, particularly 
of those former WNCN listeners who have been otherwise dis¬ 
enfranchised by the removal of WNCN’s unique format. 

For all of the above reasons, it is clear that the 
Guild has been truly concerned with the return of the unique 
VJNCN format, has not "sabotaged" any legitimate effort by any 
other organization toward that end, and has attempted to ful¬ 
fill its mandate and organizational responsibilities in the 
most responsible and productive fashion possible. 





Kristin booth Glen 


Gworn to before me this 
Lflk day of April, 1975- 
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NATIONAL REVIEW.150East.35th Street, New York, New York 10016 

Tel. 679-7330 


WILLIAM F. BUCKLEY, JK. 

hditor 
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March 10, 1975 


Dear Miss Glen: 

I have yours of January 31 tn which you request access to what you call 
the "so-called pledge list." Request denied. The reasons: 

l. The pledgors responded to my personal request, and that of several 
personnel from WNCN, to participate in a particular idea: the preservation of 
the WNCN sound. The initial optimism we felt was not justified. However, the 
WNCN Advisory Committee has been continually at work trying to achieve what the 

appeal to the pledgors sought to try to achieve. W e are, therefore, continuing 
to work towards the same end. 


2. You and your phony committee are not working to that end. You have 
grand Jacobinical thoughts to pursue, and you are quite blunt in saying that 
you intend to persecute Starr Broadcasting Irrespective of whether we succeed 
in bringing good music back to New York. You are clearly less interested in 
good music than in playing with the courts and seeking to intimidate Congress 
and the Federal Communications Commission. 

3. I shall not be a willing party to delivering to you, for the purpose 

Ci >our dicsi ^--tion3, people who came to us in good frith seeking the rea'nrafion 
of good rau3ic in New York rather than revolutionary changes in present laws and 


£KHiA(T 0 
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administrative practices. Nor do I desire to turn over to you a lls> people 
so that you can conveniently continue to libel me and my associates at Starr 
Broadcasting Group. 

A. My attorneys advise me we are under no legal obligation to comply with 
your presumptuous request. 

5. I hereby request the names of all the members of the WNCN Listener's 
Guild, so that I can address them for the purpose of telling them that in my opinion 
they are being defrauded by you, and that you have become in effect the principal 
obstacle to the return of good music to New York City. Please reply at your 
earliest convenience. 

Yours faithfully, 

Wm. F. Buckley Jr. 


li'S Kristin Booth Glen 
East 42nd Street 
fork, N.Y. 10017 
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Kristin Booth Glen 

AT .ORNEY AT LAW 
30 EAST 42nd STREET 
NEW YORK, N. Y. 10017 

(212) MURRAY Hill 7-2033 


March 27, c 75 


Mr. Richard CTurman 
Tirne-Life bu.Udi.ri,-, 

1271 Avenue of Lho Americas 
New Yor-., Ilev.' Y'r„ 


Dear Mr. Clurr »rt n 2 


Ihi.^ will cm! 1 r. our toPephOiie c onvorsa t 4 on of 


Monday, March ;; 


/■ 1 ; 


1 I ’ d you 


hen - and at our 
c-.en 


last r.eetin,, - one VilTCH Lh-tenors « OivUci has 
icpeated y accused ct s&nata ,lh'" the eif ric c r 
jr ou.r Adv j ro» y Co.’. .,j utce. t be eve tuc record wi 1 i 
show that qui te the contrary has tear, the 3rd 

tdiat wc- have c operated w th j hi w' 1 ( evcr pocrible. 


I per: one l l,v f e ; i that our rein.t. o,w 
i.v st cordia 1 . and that on 1 ’ ;.%n iz ar~ 
the means by which they are pu*Tu r d \. 
are all quite c ■ stude'd by there ar.v: t 
01 sabotage, and would apurcc i at c 0 r 
you ind'eating that this ha: rut beer. 


h 3 v c. a 1 vj a y ;■ h o n n 
tar, although 
•:y uiU'er. .A: 
rranced char ,es 
tr.p. use Tr 
your experience. 


I would appreciate a pr-,,p; reply, 
c on1 3 nu.i n(, c: urtesy. 


Thank you for your 



Hand delivery 


£M(6it £> 
ft-rrflatwtm g 
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Richard M. Clurman 
Time & Life Building 
Rockefeller Center 
New York, N.Y. 10020 


March 27, 1975 


Dear Ms. Glenn: 

l 

I have your letter of March 27 inquiring where 
I have evidence that the WMCN Listeners' Guild has been 
engaged in "sabotaging" the efforts of the WNCN Advisory 
Committee of which I am the chairman. 

I have neither evidence nor experience of my 
personal knowledge that would justify those conclusions. 

If I recall correctly, I do believe at an early meeting 
of your Gu^ld, the executive committee voted disapproval 
of any effort of ours to convert WRVR into a classical 
music station. But I am not aware, apart *'ron that formal 
action, that any effort either collectively or by individual 
members of your Guild acted on that initial resolution. 

On the contrary, in face-to-face meetings, as veil 
as by telephone, I have understood that your Guild's activities 
and the activities of our Committee have simply been towards 
entirely different objectives: yours to challenge Starr be¬ 
fore the FCC and the Courts and ours to find a new outlet for 
WNCN-type music. 

Our committee has never opposed your effort nor 
endorsed it. And within my knowledge I have no reason or 
evidence to think you have opposed or do now, our effort 
to accomplish our different objectives. 


Sincerely, 



Ms. Kristin Booth Glen 
30 E. Li2nd Street 
New York, N. Y. 10017 
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STATE Ci’ NE* YCHiC ) 

county or i: ev; I'.Rrj 


*- 

.UW*-/—. . *J , 


.J-4 . \ e.ir u duly rv;cr 


; , ueposes and 


'ay l : 


a and at -.M M. .or re'e*'ant heren, have b-*»n 


rreo x dr n t f t! 


•r. rr ' -^uild, I have read the 


afT'dav* t T .Tart' . i' oti u.. ev: r: to rn ^pr 5 3 ^, 1175 1 
and 1 u,",re. entirely vat:, her de-script.' an of what occurred 
at yj r joint neofu^ vr th lessrs. lluraan, Bucteley arid Starr 
et xl., and yii tii her ’’urthrr de-ec’' nti on of the response of 
the Guild and the subsequent 'forts 5t to: to return 
classical ..iusic to the xiruaves of New Yor .. 


Sv;orn to before ;'c tire 
K day of April. 1.7r. 



Robert J. Slhac 


Hotary Tubl’c ^ 


U...I VOICE WEINBERGER 
NOT.V.Y ?U3UC, Stat« of Now Ydck 
No. 31-0575580 

•' ; ’.'Set! in Ne-; v orV Count? -• 

-- t-.oiui oJ, lWTyf 


S 
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STATE OF NEW YORK ) 
COUNTY OF NEW YOR*'' SS.: 
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ROBERT J. SCHACK, being duly sworn, deposes and says: 

I am a citizen of New York and reside at 330 East 71st Street, 
Apartment 2F, New York, New York 10021. I am the president of the WNCN 

Listeners' Guild, Inc., Room 712, Carnegie Hall, 881 Seventh Avenue, New 
York, New York 10019. 

On the evening of November 6, 1974, at or about 8 p.m., using a 
cassette tape recorder, I recorded a statement, the transcript of which 
is attached as Attachment "A", being read by Mr. Richard Clurman, chairman 
of the WNCN Advisory Committee. I had previously spoken with Mr. Clurman in 
person and by telephone and recognized his voice while he was reading the 
statement on the radio and subsequently when playing back my recording of 
it. At the beginning of his statement, which I was unable to catch in time 
to record, Mr. Clurman identified himself as the person reading the statement, 
as did the announcer introducing the statement. 

At all times since recording the statement, and at this time, I 
have maintained the cassette on which I recorded it secure. 

Immediately upon recording the statement, I played it back to be 
sure that no distortion had been introduced by the recording equipment or cassette 
I was using. The tape repcoduced his statement as I then recalled it had 
last been read. That same evening and ir the first hours of November 7, 1974, 

I listened to his statement being broadcast on WNCN-FM approximately hourly. 

I personally prepared the attached transcript of Mr. Clurman’s statement. Based 
on my recollection of Mr. Clurman's statement as I heard it while I was recording 
it and subsequently that evening and on my careful comparison of the attached 
transcript with my memory and the recording, I hereby certify that the attached 
transcript is an accurate, true and faithful reproduction of his statement as 

’ «pm, 19/3 ROBERT J. SCHACK- 

EKtitetT 0 
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TRANSCRIPT OF STATEMENT READ ON WNCN-FM ON NOVEMBER 6, 1974, AT OR ABOUT 
8 P.M.. BY RICHARD CLURMAN _ 

CLURMAN: ...changing its format to rock music, listeners in this area could 

lose a rare treasure of classical music pleasure and a unique cultural resource. 

For the past several weeks, the WNCN Public Advisory Committee, of which I 

am chairman, has been working diligently to remedy this major musical loss. We 

have been pursuing alternatives, ranging from our maximum objective, the 

complete recreation of the WNCA for-, NCN format on another comparable twenty- 

four hour a day F M frequency, to such lesser options, involving only an 

increase in the classical music on stations that already play some. We have not 

yet put together that replacement, but we remain hopeful, determined and active. 

More than twenty thousand listeners have already sent in their pledges of 

support. We will keep those devoted listeners of WNCN Informed of our efforts 

to hold the format and staff of WNCN together. If you wish to be so informed 

directly, and have not yet registered your interest with us, please mall your 

name and address on a postcard or letter to the WNCN Advisory Committee, two 

west forty-fifth street. New York ten thousand thirty-six. All interested 

listeners, of course, will be kept aware of developments through the press, but 

if you want to be individually informed and have not yet sent in your name and 

address, please do so inmediately, I repeat again, by sending a letter or postcard 

to the WNCN Advisory Committee, two west forty-fifth street. New York ten thousand 

thirty-six. We are not now seeking further pledges, Just the identity of especially 

interested listeners. We are determined to find for you the best solution in 

the public interest that we can. Thanks vary much. You will be hearing from us. 

03? JWS 

ANNOUNCER: 3ftrf**Jempesature is now fifty-eight degrees.... 
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Before the 

FEDERAL COMMUNI CATIONS COMMISSION 
Washington, D. C. 20554 


FCC 75-539 
34731 


In re Complaint of 
WNCN Listener's Guild 
against 

Starr WNCN, Inc. 

Licensee of Station WQIV(KM) 

(Formerly WNCN(FM)) 

New York, New York 

MEMOKAMDUM OPINION AND ORDER 

Adopted: May 8, 1975 ; Released: y^y ,1975 

By the ommission: Commissioners Wiley, Chairman and Robinson concurring in 
the result; Commissioner Hooks dissenting. 

1. The Commission has before it an Application for Review of the 
Broadcast Bureau's ruling of October 3, 1974 (49 FCC 2d 16), filed November 4 
1974 by the WNCN Listener's Guild (Guild); a supplementary affidavit to that 
Application for Review filed by the Guild on November 5, 1974; an Opposition 
to the Application for Review filed '*n December 23, 1974 by Starr WNCN, Inc. 
(Starr); and a Reply to the Opposition to the Application for Review filed 

by the Guild on January 6, 1975. 

2. The complaint in this case was filed with the Commission on 
September 23, 1974, as part of a petition seeking relief in connection with 
WNCN's proposed change of format from classical music to progressive rock. 

It stated that WNCN was the only 24-hour-a-day classical music station in 
the New York area, and its programming, "in musicological terms," was more 
broad and varic>d than "its 'rival' station"; that WNCN had announced its 
intention to change format from classical to rock music; that several groups 
were formed to oppose the change, and there was much comment in the 

New York press adverse to the format change; that as a result of protests 
from listeners over the change, the management of WNCN embarked on a "save 
WNCN" campaign whereby it solicited pledges for a proposed non-commercial 
station which would assume WNCN's call letters and format; that "editorial" 
announcements which presented the station's "'plan' for a listener sponsored 
station on another channel. . .as the only alternative to a total loss of 
WNCN's classical programming" were broadcast "on virtually an hourly basis 
for more than two weeks"; that WNCN had "not sought out or presented con¬ 
flicting views"; that "(1 literally hours of the station's program time were 
filled with the clearest imaginable example of licensee editorializing in 
its own behalf"; and that Springfield Broadcast i ng, Corp.,45 FCC 2083 
(1965) stood for the proposition that there is a "particular duty to air 
contrasting viow[s] when [the] licensee is personally involved in the con¬ 
troversy." The complaint also contained transcripts of the eighteen announce 
ments broadcast over WNCN which solicited pledges for the proposed non-com¬ 
mercial station, and copies of numerous newspaper and magazine articles about 
WNCN's proposed format change. — 
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3. In a response to the complaint, filed September 27, 1974, Starr 
stated that "the announcements broadcast over the air by WNCN. . .clearly did 
not present one side of a controversial issue, even assuming that WNCN 9 
format change may be so characterized"; that "the announcements simply took 
note of WNCN's change of format and requested that listeners fond of the 
classical music format pledge money to sustain the format on a non-commercial 
station" 1/; and that the "merits of WNCN's change of format were not even 
mentioned, let alone a-gued during the broadcasts." Starr submitted tran¬ 
scripts of nine announcements which it said were broadcast in connection with 
the "Save WNCN" campaign. 


4. In a reply to Starr's response, filed September 30, 1974, the 
Guild stated that "the 'Save WNCN' announcements have been logged as edito¬ 
rials"; that the announcements submitted by Sta r *‘ "demonstrate that the WNCN 
announcements soliciting listener pledges put forth one plan^only: the con¬ 
tinuation of the WNCN foimat without commercial interruption"; that to 
transfer the WNCN format intact to a noncommercial station, is one side of 
the controversy over WNCN’s change of format"; that the Commission stated in 
its Fairness R eport , 48 FCC 2d 1 (1974) "that 'a broadcast may avoid explicit 
ment.on of the ultimate matter in controversy and focus instead on assertions 
or arguments which support one side or the other on that ultimate issue ; 
that "[r]easonably, no licensee could dispute that the ’Sa;e WNCN' campaign 
was one way to continue the unique WNCN format, but not the only way , t at 
Starr's response contained a " V serious omission" in that it contained 
only nine of the eighteen anno, n ements cited in the original complaint; that 
these "omissions are critical" because "the Guild's transcriptions show that 
the station aired other announcements which more directly present WNCN s plan 
to save its own format as a viewpoint on the overall format change issue, 
riting as an example *i announcement which stated: 


* 

We would appreciate any and all pledges to help make WNCN a 
continuing force in New York music, to maintain it as a full¬ 
time classical music station in New York City and that can 
only be done if it becomes a listener supported, non-com¬ 
mercial station because this frenuency is being taken October 
5th by another format, a different kind of music. If you 
like classical music, if you like WNCN, and you feel it is 
worth it to you, to support it by financial contribution. . . 
then call right now. . .We’ve got to see how broad the base 
of support is for WNCN. If there’s enough support to justify, 
the station will continue. If not, it won't; it's as simple 
as that, as of October 5th. 


The Guild stated further that "the area where licensees have the highest duty 
of fairness. . .[is) where the licensee itself has a personal or financial ^ 
interest in or is the subject of a controversial issue of public impcrtance 
citing Springfield Broadcasting Corp., su pra ; and that "the fact that 
WNCN is in fact personally involved in the controversy over its proposed . 
change of format necessarily colors the Commission s review of the s n 

reasonableness and good faith in disc..urging its fairness doctrine o igat 

1/ The question of whether some of these announcements may have been false 
and misleading is being considered in connection with the Guild's petition 
to revoke Starr's license to operate WNCN/WQIV. _ 
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5. In its ruling the Bureau noted that the Commission stated in 
its Fairness Report , supra , that "a broadcast may avoid explicit mention of 
the ultimate matter in controversy and focus instead on assertions or 
arguments which support one side or the othe^* on that ultimate issue" and 
that "in such a case the fairness doctrine would be applicable." However, 
the Bureau stated further that: 

[T]he Commission made it clear [in the Fair ness Report] that 
t.ie responsibility for and discretion in determining whether 
or not a controversial issue of public importance was pre¬ 
sented is still vested in the licensee. Assuming arguendo 
that the issue of WNCN's format change is a controversial 
issue of public importance in the New York City area, after 
reading the transcripts submitted by both. . .[the Guild] 
and WNCN we cannot say that WNCN was inreasonable in deter¬ 
mining that the announcements in question did not present 
one side of a controversial issue because the announcements 
"simply took note of WNCN’s change of format" and did not 
argue the merits cf Lne change. . .Here it can reasonably 
be said that the announcements urging listeners to pledge 
money to support continued classical music programming did 
not advocate a position on che dispute over whether WNCN 
should change its format. The finding of a judgment within 
the hounds of reason, whether or not it is the same judg¬ 
ment we would reach as an initial matter, is dispositive 
of our function under the fairness doctrine. (49 FCC 2d 
at 38) 

In view (ff the above the Bureau ruled that no Commission action was warranted 
on the Guild's complaint. 

6. In an Application for Review filed on November 4, 1974, the Guild 
stated that [t]he most glaring deficiency in the Bureau's decision is that it 
did not address the Guild's principal contention: that as to an issue in which 
a licensee is itself personally and financially self-interested, a higher 
standard of good faith discretion is required in judging its refusal to air 
contrasting viewpoints"; that "[a]s to such issues, a stronger showing is 
needed from the licensee that it has made a 'reasonable' judgment that no 
controversial issue of public importance is presented by its programming"; 

that [i]n the past. . .the Commission consistently regarded issues in which 
a licensee s personal finances are at stake as requiring a higher fairness 
shewing, citing Springf ield Television Broadcast! ing Corp» , supra; that the 
October 3, 1974 ruling did not deal with the Guido's contentions that the 
transcripts supplied by Starr in its September 27, 1974 response "were in¬ 
complete in material respects"; that "many of the omitted announcements most 
directly presented WNCN's plan as a viewpoint on the overall format change 
issue , that the alleged omissions "raised equal significant lack of candor 
issues that went to the basic q lestion of the licensee's exercise of 'good 
faith discretion'"; that the October 3, 1974 ruling also did not deal with 
the Guild s contention that the announcements were logged as editorials; 
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that the Guild had "raised this issue not only to show that these messages, 
by Starr employees and the Chairman of its Beard, were in fact corporate and 
station viewpoints on a controversial issue. . .[but also] to show that 
Starr knew them to be so, and were lacking in candor in representing to the 
Guild and the Commission that they were not, and thus could not be assumed 
to be acting with the 'good faith' and 'reasonableness' required of the 
licensee in the fairness area"; that the October 3 ruling also did not deal 
with the Guild's contention that "many of the announcements themselves con¬ 
tained statements that showed that the licensee was well aware that its 
format change was a controversial issue of public importance, and that it 
was advocating one viewpoint as the only way to deal with that controversy"; 
that the Guild's prior pleadings showed that "under any standard of licensee 
good faith — and particularly not undei the higher standard of licensee 
self-interest — [Starr] could not reasonably believe that it was not 
airing a viewpoint on a controversial issue of public importance"; ana that 
"[i]t is. . .evident from the [Broadcast] Bureau's opinion that it did 
not take a hard look at [the] transcripts, citing only one of them. . . 
and accepting Starr'3 view that th^ only 'touched upon. . .incidentally' 
a controversial subject and 'simply took note of WNCN's change of format.'" 

7. In an Opposition to the Application for Review, filed on 
December 23, 1974, Starr stated that "WNCN's proposed format change does 
not constitute" a controversial issue of public importance; that even if 
the format change was determined to be a controversial issue of public 
importance "the thrust of the announcements in question was clearly upon 
securing pledges to support a classical format on a non-commercial station 
and not at all upon the merits of management's decision to alter WNCN's 
format"; that Springfield Television Bro adcasting Corp. , supra , does net 
impose "a higher standard of good faith discretion" on licensees, but 
instead 'the Commission said in that case that "the fact that a licensee 
editorialized upon a controversy in which it was personally involved was 
immaterial so long as its editorials were based upon a good faith judgment 
of the needs and interests of its community"; that the Broadcast Bureau 
was correct in ruling that Starr was not unreasonable in oetermining that 
the "Save WNCN" announccments did not address the issue of the format 
change; that WNCN broadcast only eleven taped announcements on the "Save 
WNCN" campaign; that nine of these were submitted with Starr's September 27, 
1974 reply to the complaint; that the other two had been "accidentally 
erased," but had been "reconstructed" from memory and transcript ions were 
enclosed; that "the majority of the transcripts" submitted by the Guild 
"are transcriptions. . .of ad lib (as opposed to taped) announcements made 
by WNCN announcers at frequent intervals"; that "[n]o scripts are available 
of these ad libs" « n d WNCN does not know how many of these "ad lib" announce¬ 
ments may have been made, but ail announcers were instructed to ref.ain from 
discussing the merits of the format change over the air; and that none "of the 
It transcripts submitted by Starr nor any of the 18 transcripts submitted by 
the Guild discuss, argue or comment uuon the meiits of the WNCN format change." 

8. In a Renly tc tne opposition to the Application for Review, 
filed January 6, 197b, the ^ui 1 d reasserted its contention that "a higher 
standard must be applied in judging a licensee's actions in failing to air 
contrasting viewpoints on issues in which it is personally and financially 
involved," and stated that "[i]n speaking of the licensee's fairness doctrine 
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h.J d that: 'That rese¬ 
ttle licensee personally and financtaYly'' ' r "|! pect to lssue s which affect 

St'arr^Wr -^-^-^nj:. 40 FC^6 8 '(i^ that'<•"“»« 

Starr UIncorrectly states the holding of" c '’ * n lts Opposition 

casting Co^, supra, whl'ch "ultimate?? IT * d ~ 

has made a good faith judgment that i/shn i’I held that: ’ where a licensee 
matter in which it is personally tn \ 5 3 d prGsent its viewpoint on a 

inSUre that the require,nents°of e f ^ llC ° nsee has a Particular 
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that: where a licensee is“"pc.rso,nllv In , porting its contention" 

™ issue "a stronger showin^ is neL'ed f ""the t " ""tested" in 

reasonable' judgment that no controversial is lc ensee that it has made a 
presented by its programing." However the fa^r T ^ il ” portan “ ls 
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fairness doctrine standard of reLonab T ] 0t adbere lo normal 

licensee's judgments with regard to coverage oT the" r '‘’" reviewin & tb * 
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is a controversial issue of public importance, or whether any particular ( 
broadcast contained a discussion of one side of that issue so as to require 
the presentation of contrasting viewpoints. Also, none of those cases imposes 
a requirement for a "higher" or "stronger" showing of reasonableness on 
the part of a licensee in making such a determinatipn with regard to an issue 
in which that licensee might have a personal interest. When the Commission 
stated in Spring field that "where a licensee has made a good faith judgment 
that it should present its viewpoint on a matter in which it is peisonally 
involved, the licensee has a particular duty to insure that the requirements 
of fairness are satisfied,' 1 the Commission was speaking in the context of 
the licensee's special obligation to present contrasting viewpoints in such a 
situation, i.e., where the licensee has determined that it has presented 
programming on a controversial issue of public importance. Indeed, this 
particular quote, the language most often cited by the Guild, indicates that 
the particular duty" (to air contrasting viewpoints) attaches only after 
the licensee has made its "good faith judgment." Sprinjjfielci and the other 
cited cases stand for the proposition that where a licensee presents pro¬ 
gramming on a controversial issue of public importance in which that licensee 
has a personal interest and then fails to make a special effort to present 
contrasting viewpoints, that licensee will have "seriously failed to discharge 
its responsibility to operate in the public interest." Id. at 2086. Thus 
the Commission wrs not "depart[ing] from its prior precedent" in ruling in 
Public Commonicatio n, In c., supra, that the fact that a licensee may have 
a private interest in an issue did not change the standard of "reasonableness 
and good faith" to he applied to the licensee's judgments as to whether a 
controversial issue of public importance exists or whether the licensee's 
programming presents a viewpoint on one side of that issue. As the governmental 
agency charged with the responsibility for licensing and regulating broadcast 
stations, in enforcing the fairness doctrine the Commission must maintain a 
delicate balance between insuring that broadcast licensees operate in the 
public interest and reducing to a minimum Commission review of 
licensees' editorial judgments. Therefore it is a well established principle 
of the fairness doctrine that the Commission will only review a licensee's 
decisions to determine if they can be said to be reasonable and in good faith, 
and the burden is on the complainant to show that such decisions are not 
reasonable or in good faith. As the Commission stated in Publ ic Communic ation, 
Inc^, suprjj: 


We recognize that a licensee's private interest may color 
its judgment, but we do not agree with the complainant's 
remedy, which is essentially to use a different standard 
wherever a licensee’s own interest may be involved. 


The standard of licensee "reasonableness and good f^ith" is not a quantitative 
standard susceptible to measurement or classification into categories such as 
"reasonable" and "more reasonable," or "bad faith," "good faith" and "best 
faith." Any attempt to establish and enforce different standards of licensee 
"reasonableness" in cases where licensees may have private interests would 
lead to additional delicate determinations by the Commission as to degrees 
of licensee interest in the particular issue and other inappropriate Commission 
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these announcement r?'sp' 1 the issue of whether Starr was acting in good 
faith; and that "[. jt . . .eviient from the [Broadcast] Bureau's opinion 
that it did not take u ha. look at [the] transcripts, citing only one of 
them. . .and accepting Starr's w that tl y only 'touched upon. . .inci¬ 
dentally^ a controversial subject and 'dimply took note of WNCN's change of 
fo •* There is nothing in the Ci.mmunic <tiorr. Act or in the Commission's' 

ruK which requires that licensees m’intain tapto or transcripts of their 
programming (with certain limited exceptions not here relevant 4/). Since 
Starr was aware of the fact that the trans ripts of the eighteen announce¬ 
ments submitted by the Guild would be part >f the official record upon which 
the Bureau would make its decision, and made r.o effort to deny their accuracy 
or the fact that they were or may have been broadcast, Starr's failure to 
submit transcripts of all of the announcements cited by the Guild, which 
transcripts Starr was not required to maintain in the first place, does not 
indicate a "lack of candor" or bad faith on Starr's part. As to the Guild's 
contention that the Broadcast Bureau "did not take a hard look at [the] 
transcripts because it quoted "only one of them" and accepted Starr's 
view that the announcements "only 'touched upon. . .incidentally' a contro¬ 
versial subject and 'simply took note of WNCN's change of format,'" the 
Bureau s ruling specifically stated that it had considered the transcripts 
submitted by b oth the Guild and Starr in determining that it could not be 
said that Starr acted unreasonably or in bad faith in determining that the 
announcements in question did not address the issue of the merits of the 
f >rmat change. 5/ 

14. In its Fair ness Report , supra , the Commission stated that in 
determining whether a broadcast presented one side of a particular contro¬ 
versial issue of public importance, a licensee should: 

exercise his good faith judgment as to whether the. . .[broad¬ 
cast] had in an obvious and meaningful fashion presented a 
position on the ultimate controversial issue. . .The licensee's 

4/ Section 73.123(a) of the Commission's Rules provides that when, during a 
discussion of a controversial issue of public importance, an attack is made 
on the honesty, character, integrity or like personal qualities of an identified 
person or group, the licensee must send to the person or group attacked, among 
other information, a tape, transcript or accurate summary of the attack within 
seven days of the broadcast. Thus, even in the "personal attack" situation 
a tape or transcript is not absolutely required. Under an amendment to the 
Communications Act, each licensee receiving assistance from the Corporation 
for Public Broadcasting is required to retain for 60 days a recording of the 
sound portion of any program in which any issue of public importance is 
discussed; however, this provision is not here relevant. 

5/ It should be noted here that the one announcement which the Broadcast Bureau 
quoted in its ruling (see paragraph 4, supra) was the only one which the Guild 
cited to support its contention that the announcements directly presented 
WNCN s plan to save its own format as a viewpoint on the overall format 
change issue." 
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inquiry should focus not on whether the statement bears 
some tangential relevance to the. . .[issue in] question, 
but rather on whether that statement, in the context of 
the ongoing communit' debate, is so obviously and sub¬ 
stantially related u he. . .issue as to amount to advocacy 
of a position on that icstion. If, for example, the 
arguments and views expressc over the air closely parallel 
the major arguments advanced by partisans on one side or 
the other of the public debate it might be reasonable to 
cor .xi le that there had been a presentation on one side 
of the ultimate issue. . . 

Further, as the Bureau stated in its October 3 ruling: 

The Commission has long held. . .that it is both the respon¬ 
sibility and within the discretion of the broadcast licensee 
or network to determine whether a controversial issue of 
public importance has been presented in its programming and 
that the burden is on the complainant to establish that the 
licensee's or network's judgment in such matters was unrea¬ 
sonable or in bad faith. Cary Lane, 38 FCC 2d 45 (1972); 

Application for Review Denied, 39 FCC 2d 938 (1973). 

13. In its pleadings prior to the Broadcast Bureau's decision the 
Cuild contended that to transfer the WNCN format intact to .a noncommercial 
station is one side of the controversy over WNCN's change of format," and 
that " [reasonably no licensee could dispute that the 'Save WNCN' campaign 
was one way to continue the unique WNCN format, but not the only way." In 
its Application for Review the Guild submits conclusory assertions to the 
effect C\faL under any standard of good faith. . .[Starr] could not reasonably 
believe that it was not airing a viewpoint on a controversial issue of public 
importance and that many of the announcements themselves contained state¬ 
ments that showed that the licensee was well aware that its format change 
was a controversial issue of public importance, and that it was advocating 
one viewpoint as the on.y way to deal with that controversy." TWo of the 
announcements in question did characterize the "Save WNCN" campaign as the 
"only way" to preserve the "unique WNCN format," and it is arguable that a 
few of the others indirectly made the same point. 6/ It is also arguable that 
in this light the "Save WNCN" campaign could be considered to be "obviously 
and substantially related" to the format change. However, it appears from 
the numerous newspaper articles submitted by the Guild and from the pleadings 
s\i’ s.tted by t.ie Guild and by Starr in various other proceedings before the 
Commission and the Courts that the "maj arguments advanced by partisans 
on one side or the other of the public debate" on the WNCN format change 
concern the economic viability" of the classical music format on a 
commercial radio station and pos.-> ble misrepresentation on Starr's part in 
representing to the Commission in its 1972 Application for Transfer of 
Control of WNCN that it would con.inue the twenty-four-hour-per-day classical 
music form.tt. Nowhere in any of the material submitted by the Guild is it 
indicated that the "Save WNCN" campaign or any of the statements made in the 
6/ The two announcements which specifically characterize the "Save WNCN" 
campaign as the "only way" to preserve WNCN's format were not contained in the 
transcripts submitted by WNCN. WnCN stated that these were not taped announce¬ 
ments broadcast multiple times, but were "ad lib" announcements broadcast live 
by WNCN's announcers. Examples of announcement transcripts submitted by both 
WNCN and the Guild are attached as Appendix A. 







"Save WNCN" announcements were among the "major arguments" on either side 
of the format change controversy. As indicated above, there are many 
close, arguable points in this case. However, it is a well settled 
principle of the fairness doctrine that in ruling on a fairness doctrine 
complaint it is not the Commission’s function to substitute its own judg¬ 
ment, or that of the complainant, for the judgment of the licensee; the 
Commission's only function in this area is to determine whether the 
licensee can be said to have acted reasonably and in good faith, and, as 
stated above, the burden is on the complainant to show that the licensee's 
judgment was unreasonable or in bad faith. The Guild has not, either in 
its pleadings prior to the Broadcast Bureau's ruling or in its Application 
for Review, submitted any specific information to show how the "Save WNCN" 
announcements presented a viewpoint on the issue of whether WNCN should 
change its format in such an "obvious and meaningful fashion" that Starr 
was unreasonable in determining that the announcements "simply took note 
of WNCN's change of format" and that the "merits of WNCN's change of 
format were not even mentioned, let alone argued during the broadcasts. 

16. In view of the foregoing, pursuant to Section 1.115(i) of 
the Commission's Rules, the Application for Review IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 


Vincent J. Mullins 
Secretary 
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APPENDIX A 


Transcripts of the 
the Guild: 


following announcements were submitted by both WNCN and 


This is William F. Buckley, Jr., Chairman of the Board of 
Starr Broadcasting Group. The response to the 'SAVE WNCN' 
drive has been electric. If you continue to send in your 
pledges at the current rate, we'll be over the top by the 
15th of September, and the result will be a continuation 
of the music in the unique blend you've become accustomed 
to, with this difference: The new WNCN would not carry 
commercial advertising. The music director, David Dubai, 
has said that if the drive succeeds, the new WNCN will 
be the finest music station in the world. My own opinion 
is that it s that al - eady. Please make out your pledge 
now. Write to: SAVc. WNCN, 2 West 45th Street, New York. 

Ihe zip code, 10036. Thank you. 

* * * 

This is Elise Topaz for "SAVE WNCN." The musical programming 
you are listening to right now is available only on WNCN. 
rhink about that. There is no other station in the United 
States that offers the depth of programming that WNCN brings 
you every day, 24 hours-a-day. In the last week, 3(0 people 
have taken 16,000 pledges to preserve fine music in New York 
City. That's 16,000 out of an audience of 400,000. If 
you are listening to this announcement and you have not 
called in your pledge, all we can say is, we need your help. 

Ph^re are no more sponsors to pay our way; from now on it's 
just you and us and the music. Please call now: 212-242-2200 
or write "SAVE WNCN," 2 West 45th Street, N. Y. 10036. The 
phone number again is 242-2200. Thank y?u. 

Transcripts of the following announcements were submitted only by WNCN: 

This is William F. Buckley, Jr. I am the Chairman of the Board 
of the Starr Broadcasting Group. You will have heard that 
Station V NCN will no longer broadcast in the format to which 
we are accustomed, beginning on October 5th. 

Between now and then we hope to conclude arrangements that 
would perryt the continuation of he WNCN format, together 
with its musical director and its announcers, on another 
(hannel. That channel would not carry commercial announce¬ 
ments of any sort. We are, at this point, discussing with 
several New York channels the possibility of turning over 
our extraordinary collection of records, which we value 
second only to the unique staff that has made WNCN possible. 
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What we need from you is an expression of interest, concretely . 
Would you be willing to make an annual contribution to a non¬ 
commercial station that would perform for you what WNCN is now 
performing. Conceivably, we could even arrange to transfer 
the call letters, to which we are all accustomed, on over to 
the new channel. 

Tiie officers of Starr and representatives of other stations 
will begin their meetings on Thursday, September the Fifth. 

If we can have from you an expression of your support by then, 
that would help. 

Write to "SAVE WNCN"; mention the amount of money you would 
be willing to donate if and when the arrangements go through. . 
yes, it would be tax deductable. And send your letter to: 

WNCN, 2 West ATth Street, New York, New York. 

Thank you. 


This is Elise Topaz, a member of the staff of WNCN. We are 
very sad about the impending format change. Beginning 
October 5, 1974, WNCN will no longer offer the music to 
which we have become accustomed. Without the 24 hour-a-day 
broadcast, it is obvious that the musical life of New York 
City will suffer a serious loss. William F. Buckley, Jr., 
Chairman of the Board of Starr Broadcasting Group, and 
indeed an appreciative listener of the station, has broad¬ 
cast a taped statement several times over the last few 
days, which gives us hope that WNCN's survival is still 
possible. In his statement, he mentions a new station. 

This new station would be non-commercial, and in order 
for this possibility to exist, we must have an expression 
of gigantic support from you - our audience. We urge you 
to write to "SAVE WNCN," 2 West 45th Street, N.Y., 10036 
and pledge what you would be willing to donate on an 
annual basis. Please send your letters as soon as possible. 
We beseech your support. That's "SAVE WNCN,". . . 


This is Elise Topaz with the latest report on the SAVE WNCN 
campaign. On Sept. 17, the Committee to Save WNCN met 
for the first time. Richard Clunnan, President of City 
Center, was elected as acting committee chairman. The 
procedure for the transference of the WNCN assets to another 
station were discussed. As far as the negotiations with 
stations WBAI, WNYC, and WFUV are concerned, there have 
been no formal proposals to this date. We will keep 
you informed as to future details. The members of the 
Committee to Save WNCN are Ricahrd Clurman, Schuyler 
Chapin, Dr. Frank Statnton, David Oppenheim, Theodore 
Sorensen, Dixon Palmer, Rosalyn Tureck, and WiLliam F. 
Buckley, Jr. 
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Transcrlpts of the following announcements were submitted only by the Guild:*/ 

Announner: As of October 5th you will no longer hear 

it Is'certal'n 1 C bro;,dcas ' : If this shocks you. 

certainly meant to. There is only one way that we 

can possibly keep classical music coming to vou ™d I 

know that you will enjoy hearing it continue? 

■f you pledge to this station. Uhat we're doing is 

setting up an independent classical music statiou with 

the same staff now operating WNCN, with the same 

classical music, with one exception: there will be no 

Intel ruptions like this, we hope, and there wu certainly 

be no commercials. it will bo a non-commercial station 

to you“uni„terripted. t Ld r rm surTyo"*! ” U “ l0 ?‘ 

help' b ^e y ° U h USt tlj2 F helf ' and “ a <i espiratelv r nefd 
help. The number to call for a pledge is 721?T ?Tallinn 

th «- d 

ln d e»^s h „TSo I 000 U ^ 7 SC“'’ 

needed but hT ! !' 7 f 6 15 n0t much more that is 

the extra $100^000 wUhin^he Zlt'ltVaT dayT ' T ’ USt l*'** 

Pledge to WNCN. Keep WNCN on the air. And Liy^o/ * 

to' call^is 1 ^ (21^T~^42 h 2?nn Sten a rS * ° 0 ° ne else * ^ number 
to call is (212) 242-2200, and please call right now. 


Announcer: To date, on our telephone campaign, pledge that 

you have been so generous in your calls, and we hope thlt 

he^ Ta a y ° U res ? ond * we ^ve. . .34,000 dollars has 

well P We 8 hone°th a r effoit to kee P WCN alive and 

Thro* i u ha thGSe pled 8 es continue to come 

throughout the early evening and late night hours. 


Dubai. Within a short time the WNCN audience has proved 
its magnificent loyalty to our classical format we 
have achieved our 6 oal of one halt million dollars. May 
thank all of the fine volunteers under the dedicated 
efforts of Elise Topaz who helped make this possible and 

in nlT G the u twent y- thoils and people who wrote or called 
n Pledges We will keep y OU informed as to the negotiations 
that will Hopefully put WNCN back on the air. I th^k 
each and every one of you. 

™d oJder. the cl '* d "> Paragraph 4 of the Memorandum Opinion 

^°f "^kt^Memor an dura‘opinion h and d 0rder? nn ° tJnCei * ent * " a ”*raph 
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WNCN LISTENERS' GUILD, 


1 


Petitioner 

1 

- against - 


1 Docket No. 

FEDERAL COMMUNICATIONS 
and 

COMMISSION 

X 

UNITED STATES OF AMERICA, 

• 

• 


Respondents. 

t 

—X 


PETITION FOR REVIEW 

* The WNCN Listeners' Guild, by Its attorneys, hereby 
petitions this Court for review of the memorandum opinion and 
order of the Federal Communications Commission in WNCN Listeners' 
Guild, FCC 75-539 > released May 16 , 1975# denying Petitioner's 

i 

fairness doctrins complaint against Starr-WNCN, Inc., Station 
WNCN-FM, New York. 

This Court has Jurisdiction pursuant to 47 USC 402 (a). 
Dated: July 15, 1975 . 


36 West 44th Street 
New York, New York 10036 

FRANK W. LLOYD III 
Citizens Communications Center 
1914 Sunderland Place, R. W. 
Washington, D. C. 20036 

Attorneys for Petitioner 
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To: Daniel Armstrong, III e«o 

Peaera 1 ?^ 0 '"'™ 1 CouAs^’- 

tfashlngton!Tc? t |S5|4 Co “ ,,ll ' Bl0 “ 

Attorney for the Federal Communication. Co»«l.. lon 

Howard Shapiro, Esq. 

Department of Justice 
Washington, D. C. 

Attorney for the United State, of America 

Benito G agul.n*, Esq. 

Ply, Shuebruk, Bluno & Gaguine 

Si, C °? nectlcut Avenue n7w 
W ashington, D. c. 20036 
Attorney for Intervener 




